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DENVER, COLORADO; TUESDAY, DECEMBER 13, 2016 1 

(Call to Order at 1:31 p.m.) 2 

THE COURT:  Good afternoon.  Please be seated.  I'm 3 

going to call case number 16-CV-34522, Wayne Williams versus 4 

Polly Baca.  We'll do appearances of the Plaintiff and 5 

Defendant and then the Republican Party and the Intervenors. 6 

MR. KUHN:  Good afternoon, your Honor, Eric Kuhn, 7 

representing the Colorado Secretary of State Wayne Williams.  8 

I'm appearing with co-counsel LeeAnne Morrell and Christopher 9 

Jackson. 10 

THE COURT:  All right, good afternoon. 11 

MR. WITT:  Jesse Witt.  I'm extended a written 12 

appearance this morning, registration number 33241.  I am here 13 

representing and with Respondents Polly Baca and Robert 14 

Nemanich. 15 

THE COURT:  All right.  Good afternoon. 16 

MR. NEMANICH:  Thank you. 17 

MS. BACA:  Good afternoon. 18 

MR. MURRAY:  Good afternoon, Your Honor, Christopher 19 

Murray, Brownstein Hyatt Farber Schreck, number 39340 on behalf 20 

of Inveterate Colorado Republican Committee. 21 

THE COURT:  All right, good afternoon. 22 

MS. TIERNEY:  Good afternoon, Your Honor, Martha 23 

Tierney from Tierney Lawrence, registration 27521, on behalf of 24 

the Colorado Democratic Party. 25 
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THE COURT:  All right. Good afternoon to all of you 1 

and to all of you sitting back there.  I think we should just 2 

proceed on the Petition.  And I got a merits brief from the 3 

Plaintiff and I didn't from the Defendants.  And I mean, not 4 

that there was enough time.  It was only about 24 hours.  Oh, 5 

there was 36 hours.  What did I -- more than enough time.  But 6 

anyway, so I want you to make your arguments.  And I know what 7 

I think the issues are, but go ahead either Mr. Kuhn, Mr. 8 

Jackson, or Ms. Morrow. 9 

MR. JACKSON:  Good morning, Your Honor, Christopher 10 

Jackson. 11 

THE COURT:  Good morning -- good afternoon, I mean. 12 

MR. JACKSON:  Good afternoon, sorry.  So the 13 

Secretary has brought this action under Section 1113, which is 14 

a provision of law. 15 

THE COURT:  Right. 16 

MR. JACKSON:  I think this Court has become well 17 

acquainted with -- 18 

THE COURT:  I have. 19 

MR. JACKSON:  -- over the last year.  So in the 20 

petition, the Secretary is essentially asking the Court for 21 

guidance on how we should administer the December 19th meeting 22 

of the electoral college, that at least two of Colorado's 23 

presidential electors and actually I think at this point more 24 

have indicated that they will not follow state law when they 25 
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vote at that meeting. 1 

And so the basic idea is federal and state law do 2 

require that the electoral college meets on the -- on December 3 

19th.  And if the Respondents don't fulfill their state law 4 

duties at that meeting, the Secretary needs to know what 5 

exactly should happen at that point to make sure that the 6 

meeting goes correctly. 7 

So just as a quick update to the Court, as the Court 8 

is aware, the Respondents filed a federal action.  They also 9 

filed a motion for a preliminary injunction.  And a hearing was 10 

held yesterday.  The federal court denied the preliminary 11 

injunction motion.  It ruled that the Plaintiffs in that case 12 

or the Respondents here were not likely to succeed on the 13 

merits and that the public interest would best be served by 14 

requiring them to comply with their state law duties. 15 

So just briefly in our argument, as the Court knows, 16 

substantial compliance is the standard that is applied in 17 

disputes involving the election code under both Section 11-113 18 

and Section 11-103.  And on that -- for that reason, the Court 19 

has a substantial degree of discretion to figure out -- to kind 20 

of craft an appropriate resolution to the issues of the 21 

Secretary, his post here. 22 

So the remedies that we're requesting were laid out 23 

in the petition.  And there are -- there were five there.  And 24 

I guess there's a sixth one as well that we wanted to kind of 25 
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add in now that we've had a little bit more chance to digest 1 

what happened yesterday. 2 

And so to quickly go through those, the first request 3 

for relief is just an order requiring the Respondents to vote 4 

for Hillary Clinton for President and Timothy Kaine for Vice 5 

President.  And as we argue in the merits brief, I think that's 6 

fairly clear that state law requires them to do that, because 7 

those are the two candidates who won Colorado's General 8 

Election. 9 

The second request for relief that we've asked is for 10 

the Court to find that a refusal to vote in accordance with 11 

state law constitutes a refusal to act, which creates a vacancy 12 

in the office of the presidential elector by an operation of 13 

law.  So Section 304, subsection 1 says that a vacancy can 14 

occur in a presidential elector's office if that elector -- the 15 

phrase is refusal to act.  And so, our argument is that a 16 

refusal to act includes a refusal to abide by one's state law 17 

obligations. 18 

And there are a few reasons for that.  First of all 19 

is the plain language of the statute.  Refusal to act can't 20 

mean a refusal to do anything at all.  It has to refer to a 21 

particular set of acts, and namely, acts that state law 22 

requires presidential electors to do. 23 

A presidential elector could not say that she isn't 24 

refusing to act because she's reading a book or tying 25 
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shoelaces.  The statute necessarily refers to their duties 1 

under state law. 2 

The second reason why the Court should adopt this 3 

interpretation is that other jurisdictions have adopted this 4 

role.  So Michigan, North Carolina, and Utah all make clear 5 

that if an elector doesn't vote consistent with their state's 6 

law, that constitutes an automatic vacancy.  Those statutes 7 

certainly are clearer than Colorado's, but it shows that this 8 

is not a unique position. 9 

And then third and finally are the important policy 10 

reasons.  Because the electoral college only meets once a day 11 

or only meets on one day in the year, and because state law 12 

also requires that it meet at 12 noon on that day, there just 13 

wouldn't be time for the Secretary to come into Court after the 14 

electors may or may not have fulfilled their obligations. 15 

So in other words, to make sure that that meeting 16 

goes off the way it's supposed to go, the Secretary's asking 17 

for that guidance today. 18 

The third request for relief is that the Court 19 

essentially tell us what the proper procedure is if a vacancy 20 

occurs.  And so, state law again says that the presidential 21 

electors present shall immediately proceed to fill the vacancy 22 

in the electoral college.  So if an elector either doesn't come 23 

and is thus absent or if an elector refuses to act in 24 

accordance with state law and creates a vacancy, we'd like to 25 
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make sure that everybody's kind of aware of what the procedure 1 

should be in that circumstance. 2 

And so we'd ask kind of as sub points under this 3 

request for relief that the Court clarify that it's through a 4 

majority vote of the current presidential -- of the remaining 5 

presidential electors. 6 

And then second, we'd ask the Court to clarify who 7 

the potential nominees are to fill that office.  And on this 8 

point, the Secretary doesn't think that there's -- that they're 9 

-- that it needs to be a particular party.  We just think that 10 

it's important that the Court make clear who the party is who's 11 

supposed to nominate those people who would fill the office of 12 

the vacant presidential electors. 13 

Now I'll certainly let the Democratic Party make 14 

their argument through their attorney.  I think that they would 15 

prefer to be the party that's designated as the one to make the 16 

nominations.  As I said, the Secretary doesn't take a position.  17 

We just like to make sure that the procedure is clear in 18 

advance of the meeting. 19 

The next request for relief is for the Court to find 20 

that a quorum isn't necessary to fill any vacancies in the 21 

presidential elector's offices.  And again, there are a few 22 

reasons for that.  One is that there's no statutory requirement 23 

that there be a quorum.  And the second is that imposing a 24 

quorum requirement would lead to an absurd result.  So there 25 
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are nine presidential electors who are coming to the meeting. 1 

The Secretary's concern is if five of them either 2 

don't come to the meeting, are therefore absent, or if they 3 

refuse to fulfill their state law duties and create a vacancy, 4 

then there'd only be four remaining presidential electors.  And 5 

they wouldn't have a quorum. 6 

State law says that presidential electors, it's the 7 

remaining presidential electors that have to fill any vacancies 8 

that occur in the office.  And so, once the number drops down 9 

to below a quorum, then the Court imposed a quorum requirement, 10 

there would be no way for the presidential electors to fill any 11 

vacancies at all.  They'd kind of forever be stuck in not 12 

having enough members, not having a quorum, to fill the 13 

vacancies that they have. 14 

And then the last, excuse me, the second to last 15 

claim request relief is, again, for the Court to just lay out 16 

the procedure for what happens if every presidential elector 17 

vacates his or her office.  In that case, again, the Secretary 18 

would just ask the Court designate a particular individual or 19 

organization or party, whose job it is to appoint presidential 20 

electors, so that the electoral college meeting can continue. 21 

Those were all the requests for relief that were in 22 

the merits brief and in the petition.  And as I said, there's 23 

one additional one that we'd like to ask the Court for.  And 24 

that is a concern about -- so the way the process works is that 25 



 

  10 

 

 

when the electoral college meets, an individual has to 1 

administer an oath of office to the presidential electors.  2 

Then our understanding is at least as of today that that person 3 

is going to be Colorado's chief justice.   4 

There's also a provision in the election code that 5 

it's Section 113-107.  And I apologize that I don't have the 6 

language in front of me, but it essentially says that a person 7 

who administers the oath and knows that the oath is not going 8 

to be followed by the person who's taking the oath, then there 9 

may be a criminal penalty associated with that.   10 

So in other words, there may be a criminal penalty 11 

with the person who's taking the oath, but there's also at 12 

least potentially a criminal penalty for a person who gives 13 

somebody an oath if they know that that person isn't going to 14 

follow the oath that they're taking.  And so, there's concern 15 

about making sure that this works properly and that no one has 16 

any, you know, concern about violating the criminal statute.   17 

And so what we'd ask to make sure that that situation 18 

doesn't occur is that the Court enter an order saying that for 19 

whoever it is who administers the oath, if they have a 20 

reasonable belief that the person who's taking the oath is not 21 

going to abide by that oath, then he or she has the discretion 22 

to refuse to give the oath.  And that in turn creates a vacancy 23 

in the office of the presidential elector.   24 

So again, that's just kind of that last case scenario 25 
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where making sure that there's an issue with a criminal law as 1 

that oath is taken.  Those are the major issues.  I'm happy to 2 

answer the Court's questions if there's -- if it has any at 3 

this point.   4 

THE COURT:  I'm sure I'll have some questions --  5 

MR. JACKSON:  Oh, sure.   6 

THE COURT:  -- but I want to hear from everybody else 7 

first.   8 

MR. JACKSON:  Thank you.   9 

THE COURT:  Thank you very much.  Mr. Witt?   10 

MR. WITT:  Thank you, Your Honor.  May it please the 11 

Court.  I did receive the Secretary's merits brief.  I did not 12 

get it last night, but got it a couple hours ago, so I've 13 

skimmed over it and can try to hit on some of those points, but 14 

please bear with me as it's -- I haven't had a chance to fully 15 

digest everything.   16 

A couple things I'd like to say at the outset here 17 

with my remarks is -- well, I first would note that this was 18 

set as a merits hearing.  My clients were subpoenaed as 19 

potential witnesses.  And they are in fact here in the 20 

courtroom ready and able to give testimony.  If the Secretary 21 

actually wishes to proceed with the merits hearing that this 22 

was scheduled for.   23 

I don't think that is necessary.  And with the 24 

Court's indulgence, I think this can be addressed by an oral 25 
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Rule 12 motion.   1 

THE COURT:  Okay.   2 

MR. WITT:  And we'd like to proceed with that while I 3 

comment on the Secretary's position.  As the Secretary noted 4 

yesterday, Judge Daniel in the federal court did in fact deny 5 

my client's request for an injunction, but I wanted to 6 

emphasize that Judge Daniel was very clear that he was not 7 

conducting a trial on the merits.  He didn't call any 8 

witnesses.  He didn't treat it as a motion for summary 9 

judgment.  And he said that he would in fact rule on the 10 

constitutionality of the statute at a later date.  And in fact 11 

indicated that as he was now familiar with the case, he was 12 

going to pull it back from his magistrate and issue a 13 

scheduling order himself on that.   14 

And in fact, the Secretary's petition likewise 15 

concedes that it's the federal district court that will 16 

determine the constitutionality of the statutory group 17 

provision before us, Colorado Revised Statute 14304, subpart.  18 

That's in paragraph 37 of the petition.   19 

Now in Judge Daniel's comments, he also noted that 20 

there was very high standard necessary to obtain an injunction 21 

and that injunctive relief is disfavored particularly when 22 

alter the status quo.  And his ruling means that the status quo 23 

will be preserved next week, the state statute will make an 24 

effect.   25 
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And I wanted to start with that because we're in a 1 

very different situation today where the Secretary has now come 2 

before this Court and asked for what we would consider to be 3 

sweeping changes in that same statute that they sought to 4 

uphold yesterday.   5 

Now counsel said that the Secretary has come before 6 

Your Honor with a request for guidance.  And it's 7 

understandable as to why they might want guidance, but for one 8 

small problem, which is that that violates a separation of 9 

powers.  The founders, the same men who created the electoral 10 

college, they also chose to adopt the classic separation of 11 

powers doctrine, origins in ancient Greece, that divides our 12 

government into three branches so that each can provide checks 13 

and balances on the others.   14 

I recall a very early exchange of Thomas Jefferson 15 

when we was Secretary of State even wrote to the United States 16 

Supreme Court asking for guidance on a -- it was a tax issue or 17 

something about whether they could sell to English ships or 18 

French ships in the middle of somebody else's war.   19 

But what's significant about that is the justices 20 

wrote back and said basically we're sorry, we cannot give you 21 

this guidance even though it was George Washington himself 22 

acting through his Secretary asking this question.  The courts 23 

were clear they cannot give guidance or advisory opinions 24 

because of the separation of power.  That is not the function 25 
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of the Court.  It's not something that they can do.   1 

And Colorado follows the same approach.  Article 6, 2 

section 3 of our Constitution also prohibits advisory opinions 3 

except in limited situations.  And that's been recognized in a 4 

number of appellate decisions.  One I noted yesterday was the 5 

Connecticut General Life Insurance v. AAA Waterproofing, 911, 6 

Pacific 2nd Reporter, 68.  Just reciting the general fact that 7 

a declaratory judgment action, which is what part of the relief 8 

that the Secretary sought here, declaratory judgment under Rule 9 

57, the declaratory judgment action must be based on an actual 10 

controversy.  It's appropriate only when the judgment would 11 

forth Plaintiff -- of present relief.  And it may not be 12 

invoked to resolve an issue which does not currently exist, 13 

even though it can be assumed that the question may arise at 14 

some future time, according to some other Supreme Court cases.   15 

And that's significant because what the Secretary is 16 

doing in this action is stating that because my clients have 17 

talked to the media and said -- expressed their position on the 18 

electoral college and whether they're bound under a federal or 19 

a state duty, and have shared that, you know, they've been in 20 

contact with electors in other states and believe that they 21 

have a federal duty to select someone that may not be the 22 

winner of the popular vote in Colorado that they think there is 23 

going to be a violation of the electoral code.  And they're 24 

asking this Court to provide a declaratory judgment and 25 



 

  15 

 

 

guidance on what should happen when that occurs.   1 

And that goes beyond the power of the judicial branch 2 

to do.  That's certainly something the legislature can do.  In 3 

fact, as counsel mentioned, Michigan has done that, given the 4 

citizens of Michigan pretty much exactly what Colorado 5 

Secretary has asked for hear, there's other states that do the 6 

same thing.  But that's all been adopted by the state 7 

legislatures of those states because of the same separation of 8 

powers concerns.  That's not something that a Court can 9 

essentially legislate.   10 

And in that same vein, I think this Court needs to 11 

respect the fact that our General Assembly has had ample 12 

opportunity to change the statute and change the election code.  13 

I believe it was first enacted around 1959.  Don't quote me, 14 

but I know it was there after repealed, reenacted at various  15 

times through the '80s and later.  And yet throughout this 60 16 

some odd years, the General Assembly has never chosen to adopt 17 

the Michigan model or adopt any of the procedures that the 18 

Secretary is now asking this Court to impose.   19 

And this gets back to again to that same separation 20 

of powers issue.  In the case of Scoggin v. Unigard (phonetic) 21 

Insurance, 869 Pacific 2nd, 202, our supreme -- a 94 decision, 22 

our supreme court was very clear that we will not judicially 23 

legislate by reading a statute to accomplish something the 24 

plane language does not suggest, warrant, or mandate.   25 
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And it cited another case, the Schlessinger 1 

(phonetic) decision 796 specific second 1385 where in the 2 

supreme court had held that the Court must be careful to avoid 3 

judicial legislation by added to a statute that to which the 4 

legislature did not deem proper.   5 

So again, there are other states like Montana, North 6 

Carolina, Oklahoma many states have chosen to adopt this 7 

remedy, but always some from the legislature.  I'm not aware of 8 

any Court of any state that has imposed this kind of procedure 9 

for its citizens.   10 

It is also noteworthy that I learned in -- at least 11 

in the federal hearing yesterday, that when my clients have 12 

spoken with representatives of the state government, they were 13 

told that it could in fact be a miss demeanor to violate the 14 

state election code.  And that there is a possibility that it  15 

-- that the Attorney General's office could in fact seek to 16 

prosecute electors who don't vote for Hillary Clinton.   17 

Now I'm not going to comment on the merits of whether 18 

that's a valid criminal charge or not, but I think it is 19 

significant because that is the remedy that we have right now.  20 

That's the remedy that the General Assembly and the only remedy 21 

that the General Assembly really has proved now is to come with 22 

some sort of potential punishment if the statute is ultimately 23 

found to be constitutional and found that there was a 24 

violation.   25 
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They have not again chosen to come with this 1 

complicated system that the Secretary wants Your Honor to sign 2 

with all these procedures co-opted from other states as to what 3 

procedures should be done.   4 

It is also noteworthy that if you happen to watch the 5 

news last night, you might have seen another Colorado elector, 6 

Michael Baca no relation to my client Polly.  He went on TV and 7 

said that he was indeed prepared to face criminal prosecution 8 

under state law if it was necessary.  And that's how he felt 9 

that he had to honor his duty to the United States 10 

Constitution.   11 

I think it was admirably, he was basically putting, 12 

you know, the best interests of his country ahead of his own 13 

personal liberty.  For him, it was clear that was a patriotic 14 

act of civil disobedience.  And that's something else that has 15 

a long history in our nation.   16 

And that is ultimately I believe how this matter 17 

needs to be decided as the statute should remain as it's 18 

written, as the General Assembly intended.  And if there are 19 

consequences, the chips will fall where they may.   20 

I did want to touch briefly on some of the other 21 

issues mentioned in the merits brief.  They talk some about 22 

rightness and argue that the case is right.  I would disagree 23 

with that for the same reasons as I just said.  The Court does 24 

not do advisory opinions.  And to elaborate a little further on 25 
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that, I think it's particularly important to note that this is 1 

changing day-to-day.  We had CMCA announcement over the 2 

weekend.  We don't know what's going to happen in the next six 3 

days in this election.  Ms. Clinton, Secretary Clinton may 4 

withdraw her name.  The fact that the federal court has now 5 

issued guidance may cause my clients to rethink some of the 6 

things they've said to the media.  The CIA may release more 7 

information about Russia's efforts to influence this election.   8 

And that one, I think, is one that Mr. Baca touched 9 

on last night at the news.  And I think that's particularly 10 

important because one of the key items in our own constitution, 11 

the federal constitution is legislative history, which is the 12 

Federalist Papers is the clear intent that the Electoral 13 

College Act as a separate investigative body in part to provide 14 

a safeguard against the desire in foreign powers to gain an 15 

improper ascendant in our councils.    16 

Alexander Hamilton wrote that in the Federalist 68 17 

all the way back in 1788.  And obviously Mr. Hamilton, he was 18 

not on Facebook.  He wasn't on Twitter.  You know, he didn't 19 

send out tweets in the middle of the night attacking Patrick 20 

Henry and the anti-Federalists.   21 

But Mr. Hamilton knew a few things about politics and 22 

human nature.  And he knew that even as times changed, even as 23 

the world knew the technology, reshaped our world, there would 24 

always be enemies of America.  There would always be a risk of 25 
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a foreign power have an influence in our elections.  And that's 1 

why he -- part of the reason why he argued in favor of the 2 

electoral college that ultimately became part of the 3 

constitution.   4 

Now I don't want to get too far into the 5 

constitutional issues other than simply to note that this is a 6 

substantial question.  We believe that our position ultimately 7 

does have merit and that my clients do have a constitutional 8 

right to vote their conscious and adhere to their federal duty.   9 

And that the -- and that issue remains to be decided, 10 

but should not be addressed in any preliminary injunction 11 

telling them that they must follow these procedures or these 12 

procedures must apply.   13 

I also wanted to touch on the argument of substantial 14 

compliance with Section 1-1-113.  Now that section is addressed 15 

to -- primarily to the state election officials and the duties 16 

of those election officials that arise under the state election 17 

code.  Now by definition, if you look at the definitions to the 18 

code, which appear in Section 104, particularly subparagraph 19 

10, an election official is defined as any county clerk and 20 

recorder, election judge, member of the canvassing board, and 21 

it goes on to describe persons engaged in the performance of 22 

election duties as required by this code.   23 

It does not apply to someone elected to vote in a 24 

federal election.  And that's also echoed in Section 304 25 
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subparagraph 1, which is the same statute that contains the 1 

putative requirement that statute electors abide by the results 2 

of the popular vote.   3 

That makes clear that the presidential electors are 4 

performing duties required of them by the Constitution and the 5 

laws of the United States.  Again, duties required of them by 6 

the Constitution and the laws of the United States.  This makes 7 

clear that presidential electors, when they cast their ballots, 8 

they are fulfilling a duty that arises under federal law, not 9 

state law.   10 

Now the constitution clearly does give the state 11 

plenary authority to appoint those electors.  We don't have to 12 

have an election for them.  They could be appointed by their 13 

governor or state legislature, however the Colorado government 14 

chooses.  But once they're appointed, they are fulfilling the 15 

federal duty.  So the provisions of the election code that 16 

provide for injunctions and the sort of relief simply do not 17 

apply.  Also in 113, it talks about how this is the exclusive 18 

remedy for adjudication of controversies arising from breach or 19 

neglect of duty, or other wrongful act that occurs prior to the 20 

day of an election.    21 

And in context, this makes clear that this is a 22 

statute that's designed to make sure elections run smoothly, to 23 

make sure that state officials do their duties, that no one's 24 

denied access to the polls.  And that's what the Court -- the 25 
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supreme court has consistently held.  It recently in Carson v. 1 

Reamer (phonetic) 2016 C. O. 38, the Court talked about this 2 

some in the context of school elections.  Our Supreme Court 3 

admittedly has or I would admit has not addressed this -- the 4 

statute in this context here, but the plane language of the 5 

statute strongly suggests that this is confined to matters of 6 

the state election, not electors fulfilling a federal duty.   7 

And that's important because they're -- if we're 8 

dealing with the federal duty that is -- that an injunction 9 

cannot enter into restrict that duty.  And if the witnesses are 10 

called today, they'll testify consistent with that.  I can make 11 

an offer of proof now that my witnesses or my clients will 12 

testify that once a pointed, they are fulfilling a federal 13 

duty.  That's their understanding.  That's their belief.  They 14 

are acting to elect a federal office.  They are not subject to 15 

the election code in that capacity.   16 

There's also some discussion in the brief and today 17 

about whether a refusal to act is the same as acting in a way 18 

that the Secretary doesn't like.  And I would submit that it 19 

clearly is not.  They cited an old case from 1911 about 20 

canvassing boards and election judges.  Their function being 21 

de-ministerial, but the Court has issued a lot of decisions 22 

over the years about a refusal to act.  I came across one, 23 

Getty v. Whitter, 107 Colorado Reporter 302 from 1941 that -- 24 

where the Court explained in that case we're concerned not with 25 
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the refusal to act, but with the manner in which the commission 1 

has acted.  And I admittedly have not had a chance to fully 2 

research this issue, just got it this morning, but I think that 3 

statement by itself may -- exposes the flaw in this reasoning.  4 

My clients are acting.  They are going to be there at high noon 5 

next Monday.  And they're going to vote for a federal candidate 6 

in accordance with their duties under federal law.   7 

They're not refusing to act.  They're not advocating 8 

their position.  They're just coating in a way that she 9 

Secretary in a manner that the Secretary disagrees with.  And 10 

our statute does not contain any mechanism for removal in that 11 

situation.  If you move to Michigan, yes.  There is stop there.  12 

And I think it's the Secretary who thinks that's the 13 

appropriate approach for Colorado.  And I'm quite sure the 14 

General Assembly would listen, you know, with -- 15 

enthusiastically and receptively to comments from sitting 16 

Secretary of State on how elections should be run for the 17 

future, but we can't do that today in a district Court.   18 

And there are other comments we could get into with 19 

regard to the federal issues, but I'm going to skip past that 20 

because I don't think they're really properly before this 21 

Court.  Certainly we can submit briefing or otherwise as 22 

necessary, but I think in summary, what I'd like to say is that 23 

Judge Daniels was clear yesterday, he was leaving the status 24 

quo intact.  He found that there was not a risk of irreparable 25 
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harm and otherwise to justify my client's request for an 1 

injunction preventing the state statute from operating as 2 

written.   3 

And what we would ask today is to essentially hear 4 

the same finding.  The statute should stay on the books as it's 5 

written.  My clients will decide how their duties require them 6 

to act, how they must vote in accordance with their conscience 7 

and their religious faith and the other things with which 8 

they're entrusted as electors.  And if necessary, the law will 9 

be tested, but we can't before the fact issue an advisory 10 

opinion creating all these procedures that the General Assembly 11 

had never considered or vetted.   12 

Essentially, with all due respect, Your Honor, 13 

they're asked you to take off your judge hat, put on a 14 

legislator's hat, write out a bill, then put on your governor's 15 

hat and sign it.  And that's simply not something we can do 16 

with our system of government and our separation of powers.  17 

Thank you.   18 

THE COURT:  Right, thank you.  All right, go ahead, 19 

Mr. Murray.   20 

MR. MURRAY:  Thank you, good afternoon.   21 

THE COURT:  Good afternoon.   22 

MR. MURRAY:  Nice to see you again.  I don't want to 23 

take up a lot of the Court's time.  The Republican Party is not 24 

the entity that nominated these electors.  It does as indicated 25 
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in our motion to interview, which the Court granted, have some 1 

institutional interests here.  And I just want to address one 2 

thing that Defendant or Respondent's counsel just talked about, 3 

which is the idea that what we've got here is not really an 4 

election, right.  That, you know, that the statutes that we're 5 

preceding under 1113 and the Colorado election code can't 6 

really apply to this because we don't have an election.   7 

Well, you know, I have to admit yesterday, I probably 8 

would have agreed with him, but co-counsel yesterday in federal 9 

court cited a statute 18 U.S.C. Section 594 ad nauseum to Judge 10 

Daniel.  18 U.S.C. Section 594 is a federal voter intimidation 11 

statute.  And it makes a federal crime to intimidate anybody 12 

who is in the process of trying to vote for President, Vice 13 

President, presidential elector or other federal offices.   14 

This was quoted to Judge Daniel as a reason why Judge 15 

Daniel could get past decades I would say centuries of an 16 

established understanding of what it is that the electors do 17 

when they vote and why he had authority to enter an injunction 18 

against the state of Colorado to prevent Secretary Williams 19 

from acting in accordance with Colorado's presidential elector 20 

statute.   21 

Unfortunately, we're literally less than a day after 22 

that hearing.  And I don't have a transcript of it.  I've 23 

already ordered that transcript.  I don't have it, but I put it 24 

to Your Honor.  I think their judicially estopped.  I think 25 
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they've taken a position that this is an election.  And so in 1 

so far as they're trying to say now that Colorado's election 2 

code doesn't apply to it, I don't think they can have it both 3 

ways.   4 

I'll also just quickly say, Your Honor, that the 5 

Republican Party agrees with the Secretary of State that -- to 6 

the extent that this Court either enters an injunction or 7 

provides a declaratory judgment, which I think is what we're 8 

talking about here, that's the form that the guidance would 9 

take, I do think that there's very clearly a concrete 10 

disagreement over a matter of law that affects the rights of 11 

the parties, including though rights of these electors to cast 12 

a ballot in a certain way, whether they get to be members of 13 

the electoral college and whether or not they may face criminal 14 

prosecution for failing to execute their office.   15 

But to the extent the Court issues a ruling, the 16 

party agrees with the Secretary of State that an elector's 17 

refusal to vote for the winner of Colorado's general election 18 

candidates for President and Vice President, who receive the 19 

most votes in the general election would constitute a failure 20 

to act.   21 

And I don't know what else that failure to act might 22 

be other than maybe a failure to show up for the meeting at the 23 

state capitol.  But otherwise, Your Honor, I know that you may 24 

have lots of questions.  And so, we're a third wheel or maybe a 25 
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fourth wheel.  I don't know in this case.  So I don't want to 1 

take up any more time at this time.   2 

THE COURT:  All right, thank you.  Ms. Tierney?  3 

MS. TIERNEY:  Thank you, Your Honor.   4 

The Colorado Democratic Party is here today on a 5 

limited basis to protect its interest as described in the 6 

statute at Colorado Revised Statute 14302 to nominate any 7 

presidential electors in the event that there is a vacancy on 8 

December 19th.  The Colorado Democratic Party is not taking a 9 

position either way on the rest of the issues before this 10 

Court, only on the issue of who should there be a vacancy is 11 

the body that would nominate presidential electors that would 12 

then be voted upon by the remaining presidential electors at 13 

the time.   14 

I believe the statute is clear that it is the 15 

Colorado Democratic Party's right.  And to the extent that the 16 

Secretary's papers indicate that this Court could appoint or 17 

order that it be the Colorado Democratic Party or the Secretary 18 

of State or the Court or some other body that or entity that 19 

the Court appoints, it is the Colorado Democratic Party's 20 

position that it is by statute the Colorado Democratic Party's 21 

right to make those nominations.  And we are here to preserve 22 

that right.   23 

THE COURT:  Okay.  I was going to say Mr. Jackson, do 24 

you want to respond, but it'll be Mr. Kuhn, okay.    25 
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MR. KUHN:  Yes, Your Honor.  I'd like to start first 1 

with the idea that this is a controversy between what the 2 

electors want to do and a course of action that the Secretary 3 

disagrees with.   4 

What the Secretary is attempting to do here is to put 5 

into effect the will of Colorado voters.  And this is exactly 6 

the situation in the Colorado Revised Statute 11113 was created 7 

for.  It applies to any controversy between an official charged 8 

with the duty or function under the election code which 9 

includes Section 14304 and these presidential electors. 10 

And so the General Assembly has in fact delegated to 11 

this Court the jurisdiction and the power to decide this kind 12 

of controversy.  In the Colorado Revised Statute book, there's 13 

a section of annotations that is district court to decide.  And 14 

I will give the Court a couple of those and a couple of those 15 

citations.  People Ex rel McGaffey M-C-G-A-F-F-E-Y v. District 16 

Court, 23 Colorado, 150.  The next one is People v. District 17 

Court 23 Colorado 150 -- sorry, same case.  The third one is 18 

Vicroy (phonetic) v. Republican State Central Committee, 75 19 

Colorado 312.  And while those are all old cases, they all 20 

address the fact that this Court can in fact determine disputes 21 

related to controversies related to the election code itself. 22 

All of the case law that has looked at the question 23 

of whether electors are discharging a state duty or a federal 24 

duty have held that electors are state officers.  And a couple 25 
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of citations for that proposition.  The first is Fitzgerald v. 1 

Green (phonetic) 134 U.S. 377 at Pin Cite 379, that's an 1890 2 

case.  The next is Walker v. United States, 93 F.2nd 383.  It's 3 

a 1937 8th Circuit case. 4 

And the third one I have is Chenault, C-H-E-N-A-U-L-T 5 

v. Carter, 332 SW 2nd 623, Kentucky 1960, holding that 6 

presidential electors are state officers under Kentucky law.  7 

And that's really the controversy in this election.  8 

Originally, so the Constitution gives states the ability to 9 

apportion their electoral college votes.  And the states don’t 10 

have to use electoral voters.  In fact originally, state 11 

legislatures, many of them, cast the votes themselves. 12 

Colorado has decided that it will allocate its 13 

electoral college votes in accordance with the popular vote in 14 

the state.  And that's what the General Assembly enacted at 1-15 

4-304, Subsection 5, when it said that each presidential 16 

election shall -- elector shall vote for the presidential 17 

candidate and by separate ballot vice presidential candidate 18 

who received the highest number of votes at the preceding 19 

general election for the state. 20 

And in doing that, what Colorado did is made our 21 

electoral college electors -- it gave them a ministerial duty.  22 

Colorado has decided that the way that it will apportion its 23 

votes is in accordance with its state's popular vote and the 24 

electors' duty is to show up and cast the vote in accordance 25 
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with that statute. 1 

To address the idea of the merits hearing and the 2 

question of witnesses, when we issued the subpoenas, which was 3 

last Friday, it was somewhat unclear what position the electors 4 

would be taking, whether they intended to follow state law if 5 

they lost the federal case or not. 6 

In fact, their counsel in the federal court yesterday 7 

said a couple of times that they intended to vote for a 8 

candidate other than Hillary Clinton and Timothy Kaine.  As Mr. 9 

Witt observed, Michael Baca made statements in the press last 10 

night that he intends to vote for a different candidate.  We 11 

don't think that witness testimony at this point is important.  12 

Our offer of proof to the Court would be that the candidates -- 13 

the Respondents here do not intend to vote in accordance with 14 

state law.  And if they don't wish to accept that offer, then 15 

we would ask them to represent to the Court that they will vote 16 

for Mrs. Clinton and Mr. Kaine. 17 

The next thing that I would like to address is Mr. 18 

Witt said that the only remedy here is criminal prosecution 19 

under the statute.  And in fact, we believe it's the 20 

Secretary's position that that is not the case.  The language 21 

of Section 1-4-3041 specifically includes refusal -- a vacancy 22 

occurs because of death, refusal to act, absence or other 23 

cause.  And refusal to act has to involve not performing the 24 

duty that is imposed upon the presidential electors four 25 
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subsections later.  That is the dispute that we're asking 1 

guidance from the Court about. 2 

And finally, Mr. Witt made some argument about the 3 

federal court case and the jurisdiction of the federal court.  4 

We would note that the electors of appeals of the preliminary 5 

injunction hearing to the 10th Circuit, so that it's in front 6 

of that Court, but Mr. Witt is correct.  Judge Daniel left the 7 

status quo in place.  And the status quo here is that state law 8 

applies. 9 

Judge Daniel noted in his findings yesterday, he said 10 

that there was no constitutional violation on the record before 11 

him and that there was not a substantial likelihood of success 12 

on the merits.  He found that in joining enforcement of 13 

subsection 5 of the presidential elector statutes would 14 

irreparably harm the People of Colorado because their votes 15 

would not be cast as they intended. 16 

He also found that the electors obligations when they 17 

made a pledge to the party are legally enforceable and that 18 

public interest tilts in favor of having the electors do what 19 

they pledge to do. 20 

THE COURT:  Is -- can I -- let me ask you a question. 21 

MR. KUHN:  Sure. 22 

THE COURT:  Is a refusal to act, is it anticipatory, 23 

repudiation, or you're anticipating that there's a refusal to 24 

act?  But how can we know if there's a refusal to act until 25 
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Monday? 1 

MR. KUHN:  Well, we could put them under oath and ask 2 

them what they intend to do. 3 

THE COURT:  Okay. 4 

MR. KUHN:  They have stated in open court on multiple 5 

occasions, their counsel's represented to us, it's stated in 6 

the media repeatedly.  And I don't think equivocally.  What 7 

they have said is they intend to vote for a candidate other 8 

than Hillary Clinton.   9 

THE COURT:  Okay. 10 

MR. KUHN:  That's what their counsel said yesterday 11 

in court, not they might decide later, or not that they were 12 

unsure, but he said my clients intend to vote for a candidate, 13 

other than Hillary Clinton. 14 

THE COURT:  All right.   15 

MR. KUHN:  The last thing that I would offer the 16 

Court is we have one additional point that we would ask for 17 

guidance on in the procedural matter, which is what happens if 18 

there's a tie in the electors trying to select a replacement, 19 

if that makes sense? 20 

THE COURT:  All right, well, let me get over the 21 

first -- 22 

MR. KUHN:  Fair enough. 23 

THE COURT:  -- couple things so before I get there. 24 

MR. KUHN:  I know. 25 
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THE COURT:  Okay. 1 

MR. KUHN:  I just wanted to get those out there. 2 

THE COURT:  All right.  Mr. Witt, I do have a couple 3 

questions for Mr. Witt. 4 

MR. WITT:  May I quickly reply to a couple things? 5 

THE COURT:  Sure. 6 

MR. WITT:  Just briefly.  The attorney for the 7 

Republican Party that said that my colleague said this was not 8 

an election yesterday.  No, what he said is it's not a state 9 

election.  There's a difference here.  This is clearly some -- 10 

it's a federal election.  The issue is whether it's subject to 11 

state or federal law. 12 

In any event, judicial estoppel wouldn't apply 13 

because he lost.  And that only counts if you win.  So want to 14 

just get that in since given the back and forth and what not. 15 

THE COURT:  And I wasn't there, so. 16 

MR. WITT:  Yeah. 17 

THE COURT:  And I don't have a transcript, so I 18 

don't. 19 

MR. WITT:  Yeah, and I can address the rest later.  I 20 

have some comments with regard to Mr. Kuhn's issues, but could 21 

do that now or later. 22 

THE COURT:  Well, why don't you address those issues 23 

and then I'll ask my questions? 24 

MR. WITT:  Thank you.  The issue here, and I -- 25 
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obviously, we haven't had -- I don't think even a set time to 1 

really go through all the history here, but the problem with, 2 

you know, particularly some of the older Colorado cases is that 3 

they dealt with actual controversies.  What we're dealing with 4 

here, it's not a controversy.  It hasn't arisen yet.  This is 5 

something that might happen on Monday.  And you know, yeah, if 6 

the Court wants testimony -- 7 

THE COURT:  So Mr. Witt, let me interrupt you and 8 

ask, is what Mr. Kuhn said true that your clients have said 9 

that they're not going to vote consistently with -- as they're 10 

required to do under Colorado statute? 11 

MR. WITT:  What my clients have said to my knowledge 12 

is that at least prior to getting a ruling from Judge Daniel, 13 

they said they were likely not going to vote for Hillary 14 

Clinton and -- 15 

THE COURT:  Well, now what is the position? 16 

MR. WITT:  I think now, they are waiting to see.  17 

They are waiting.  They are in discussion with electors in 18 

other states.  It is -- they are trying to do what they feel is 19 

best for the country and how to best discharge their federal 20 

duty.  It's my understanding that if sufficient -- if other 21 

electors in other states come together and believe that they 22 

can operate as the electoral college was intended to protect 23 

the country from an unqualified candidate, possibly under 24 

influence of foreign powers, again, this depends a lot on, you 25 



 

  34 

 

 

know, the news every day that we're getting from CIA.  They may 1 

vote against Secretary Clinton. 2 

If, depending upon other -- if other events unfold 3 

within the next week, they may not.  I know when they take 4 

their oath, they are told that they are first and foremost to 5 

vote their own conscience.   6 

THE COURT:  Well, what is your position as to how the 7 

Colorado statute applies -- 8 

MR. WITT:  Well -- 9 

THE COURT:  -- 1, 3, 3, or 4? 10 

MR. WITT:  It's my position, first off, that I 11 

believe it's unconstitutional.  I'll -- that's probably going 12 

to require a lot more briefing to get into, but I mean, I think 13 

it's fundamentally, it's a -- it's really a freedom of speech 14 

issue.  It's, you know, another thing my colleague said 15 

yesterday, Mr. Socci (phonetic), is that you know, voting has 16 

been considered the highest form of free speech.  And that's 17 

reflected in the United States Supreme Court precedent that 18 

without expressly saying that it's a First Amendment right, 19 

they've come very close and discussed voting as the highest 20 

form of expression.  It's certainly -- or it's arguably a form 21 

of petitioning the government for redress.  And it's a form of 22 

speech. 23 

So the notion that a state law can tell my clients, 24 

can coerce my clients into a particular form of speech, I think 25 



 

  35 

 

 

is antithetical to the federal constitution.  And specifically 1 

to the First Amendment.   2 

So it's my opinion that the statute will ultimately 3 

be deemed unconstitutional and be struck down, much as, you 4 

know, many laws have been struck down over time.  Now somebody 5 

may get arrested in the meantime.  I mean, certainly, you know, 6 

have that in our history, that that happened in the civil 7 

rights era that, you know, people were arrested and for 8 

violating laws that were ultimately thrown out. 9 

And I think that's what's going to happen with this 10 

law and with similar laws in other states that tell them what 11 

to do.  And a distinction that I think's very crucial to note 12 

here is that the United States Constitution says that the 13 

states appoint and have, you know, broad discretion and 14 

authority to appoint the presidential electors.  But it never 15 

says that it can tell them how to vote.  It doesn't say that 16 

the state can give them a proxy and say you must vote how I 17 

say. 18 

And that's why I think it's not really a ministerial 19 

duty.  If it was a ministerial duty, we could just do all this 20 

by computer and just mail everything in.  That's not what our 21 

electoral college does.  It requires people, human beings, to 22 

actually go in and vote. 23 

And, again, the State has a role in this to be sure 24 

in the selection of those, much as, you know, the State laws 25 
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come into play when you're electing federal officials. 1 

But it's one thing to say that, you know, for 2 

example, a governor can appoint a senator who leaves the office 3 

or something of that nature that, you know, the State can 4 

schedule when an election for a senator should be or whether 5 

parties can participate in different elections.  All those 6 

things are left to the states. 7 

But nothing in federal or state law, perhaps with 8 

this as an exception, gives the state the right to tell an 9 

elector how to vote, particularly when that's in derogation of 10 

a federal duty to vote for the persons most qualified to lead 11 

this country. 12 

And that does kind of segue into another comment I 13 

meant to address, which was, you know, I looked quickly at 14 

Fitzgerald v. Green case and the other ones that Mr. Kuhn 15 

mentioned.  Those cases say that presidential electors are 16 

state officers.  And that's not disputed.  That's in Bush v. 17 

Gore as well.  Chief Rehnquist discusses that at length. 18 

They're clearly state officials in the sense of being 19 

actors.  Right?  They're representing the state, but that 20 

doesn't mean they're election officials.  That doesn't mean 21 

they're subject to the requirements of the state election code, 22 

which, you know, in Section 113, deals with, you know, whether 23 

an election's going to take place and matters like that, which 24 

is how that statute's been consistently applied. 25 
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So I think that's an important distinction as to 1 

whether they are election officials or state officers, because 2 

of the cases -- the federal cases that have addressed this have 3 

been clear that presidential electors are not federal officers.  4 

And that point is not in dispute.  We're not suggesting they're 5 

federal officers. 6 

But we're also saying they're not subject to the 7 

elections code as election officials either.  That doesn't 8 

apply to them. 9 

THE COURT:  Well, it doesn't say right here in 11113 10 

that if there's a controversy, if it arises, you're going to go 11 

the -- or there's a verified petition that's filed in district 12 

court of competent jurisdiction, which is Denver, alleging that 13 

a person charged with a duty under this code has committed or 14 

is about to commit a breach of neglect of a duty. 15 

And you're saying the election code doesn't apply at 16 

all and that 113 doesn't give me jurisdiction to decide this?  17 

Is that what you're saying? 18 

MR. WITT:  Not exactly, Your Honor.  I think there's 19 

two problems with applying that clause.  First off, that's in 20 

context, that's -- that occurs when an eligible elector files a 21 

verified petition in district court.  And that has not occurred 22 

here.  The Secretary is not himself an eligible elector and the 23 

Petition was not verified. 24 

Secondly, and more importantly, that alleges that a 25 
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person charged with a duty under this code has committed or is 1 

about to commit a breach.  It's our position that the duty that 2 

a presidential elector has arises under federal law, not under 3 

the state election code.  So that's why I think that version 4 

does not apply here. 5 

THE COURT:  So you don't think the Secretary of State 6 

has any duty here and -- 7 

MR. WITT:  I think -- yes, the Secretary of State is 8 

clearly an election official. 9 

THE COURT:  Okay. 10 

MR. WITT:  In the definitions, I think it's 14 -- one 11 

of the preceding sections, the Secretary of State is identified 12 

as an election official.  So he clearly does have a duty under 13 

here.  My clients do not, however.  They are not election 14 

officials. 15 

THE COURT:  So and they don't have a duty under any 16 

kind of duty to comply to with 14304, that's what you're 17 

saying? 18 

MR. WITT:  I think that duty is ultimately preempted 19 

by federal law and their right to vote as free citizens for the 20 

candidate that they think is most qualified. 21 

THE COURT:  So you're saying that even though 22 

Colorado statute requires the electors, your client, to vote 23 

for the Presidential candidate and Vice Presidential candidate 24 

who received the highest number of votes at the preceding 25 
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presidential election, you don't think they're bound by that? 1 

MR. WITT:  I think that provision's unconstitutional. 2 

THE COURT:  Okay.  And so, you don't think they're 3 

bound by that? 4 

MR. WITT:  I think they're not -- well, correct, 5 

ultimately, yes, I don't think that's -- well, let me step back 6 

from that.  I believe first off that it's unconstitutional.  7 

And for that reason, it's not enforceable against them.  I 8 

think, however, that even assuming that it is found to be 9 

constitutional, the remedy is not what the Secretary's asking 10 

for here.  It's not, okay, if they breach this Colorado law, we 11 

bootstrap in a law from Michigan and hold them accountable to 12 

Michigan remedies.  There's no authority to do that.  I think 13 

there could be consequences.  You know, Mr. Baca, who I must 14 

emphasize, is not a Defendant in this case, has never been 15 

served.  I don't know if he's here.  I met him for the first 16 

time yesterday. 17 

He's indicated that he will treat this as an act of 18 

civil disobedience and he will, if necessary, you know, like I 19 

said, he'll leave the capital in handcuffs because he believes 20 

that it is that important to honor his federal duty, but he 21 

will break state law if he needs to. 22 

So I think the -- there are potential consequences to 23 

breaching this law, assuming it's found to be constitutional, 24 

but I do not think that it falls within the injunctive powers 25 
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of this Court.  It certainly doesn't -- a potential breach 1 

based on something that, you know, was told to news media or 2 

discussed by their other attorney in Court as a possibility, we 3 

can't enjoin them from that action.  That goes against the 4 

fundamental principles of our government. 5 

THE COURT:  So are you saying your clients aren't 6 

going to refuse to act or are or are going to hold us in 7 

suspense until Monday noon? 8 

MR. WITT:  Well, as -- 9 

THE COURT:  High noon? 10 

MR. WITT:  -- as our President-elect famously said, 11 

they may hold you in suspense.  The -- but in -- what I'm 12 

saying is that the -- they haven't I don't think decided yet.  13 

I think that we're dealing with hypothetical events that may 14 

happen in a week. 15 

I know they and other electors, both in Colorado and 16 

outside of our state had indicated that they may act in 17 

conflict with what state laws say to do.  And there may be 18 

consequences to that.  As of, you know, a few minutes before 19 

the hearing, what my client said is that Ms. Baca indicated or 20 

representative Baca indicated that she still strongly supports 21 

Hillary Clinton.  She believes she's the best candidate, but 22 

there are some scenarios that could come into play in which 23 

case she would put aside, you know, that and vote for who is 24 

best for the country. 25 
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And she has a right to do that.  It's fundamentally 1 

our position if this things fall into play.  It's our position 2 

that the Court cannot render an advisory opinion speculating 3 

about what's going to happen.  I can't give guidance, 4 

unfortunately, as desirable as it might be to someone in the 5 

Secretary's position.  This Court doesn't have jurisdiction to 6 

give guidance to the hypothetical situation wherein 7 

Representative Baca elects to vote for a compromise candidate, 8 

for example.  Or in the scenario where Mrs. Clinton withdraws 9 

her name or other facts come out which changes the landscape. 10 

So I think that's fundamentally our position is they 11 

have the right to exercise their free will next Monday.  The 12 

chips will fall where they may, but it is not proper for this 13 

Court to tell them that they must vote a certain way or be 14 

removed from their position.  That's just simply beyond the 15 

power of the Court to do. 16 

THE COURT:  Well, Mr. Witt, I'm not the one telling 17 

them that what they have to do or not do, but there's a statute 18 

that says this.  And so, and you're saying the statute doesn't 19 

even come into play, because it's unconstitutional.  That's 20 

your first argument. 21 

Then you're saying they haven't refused to act yet, 22 

because it's not high noon on Monday, right? 23 

MR. WITT:  Correct.  I think there are a lot of 24 

statutes that, you know, penalize conduct, but the courts do 25 
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not have the power to in anticipation enter rulings, enter 1 

injunctions prohibiting parties from breaking the law for 2 

example.  It's illegal to steal a car, but the courts cannot 3 

enter an injunction saying here's a new procedure and a whole 4 

set of new penalties that are going to happen if Wayne Williams 5 

steals my car.  That's not how our system works.  That's now 6 

how accusatorial criminal process works. 7 

That's a key fundamental tenet of our government, our 8 

separation of powers, that needs to be adhered to.  So I think 9 

that's really what I'm getting at here is that there could be  10 

-- it's possible the crime could be committed next week.  It's 11 

possible that that will not happen.  We don't know yet.  It 12 

depends on a variety of factors.  And I don't think it's 13 

ultimately appropriate or again with the Court's jurisdiction 14 

to enter an injunction stating that, you know, my clients must 15 

act in a certain way. 16 

If they break the law, then they may be punished for 17 

that, but that's also the right as Americans to disobey that 18 

law and pay the consequences after the fact.   19 

THE COURT:  All right, I may need to hear from your 20 

clients under oath, but Ms. Tierney, I have a couple questions 21 

for you.  How do you reconcile the -- you say that the statute 22 

clearly says that the Democratic Party should select the 23 

nominees.  And I assume you mean 14302.  I -- 24 

MS. TIERNEY:  I do, Your Honor. 25 
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THE COURT:  Okay.  So how do you reconcile that with 1 

14304-1, which says the presidential electors present shall 2 

immediately proceed to fill a vacancy? 3 

MS. TIERNEY:  So -- 4 

THE COURT:  So how do you reconcile those? 5 

MS. TIERNEY:  Sure.  Thank you, Your Honor.  I 6 

believe there are two different steps.  So the Democratic Party 7 

creates the pool of nominees that would be presented to the 8 

other electors and then the electors present would vote to seat 9 

that elector as a new elector. 10 

THE COURT:  Where do you get that two steps? 11 

MS. TIERNEY:  Using the language of the statute, 12 

nominations for vacancies for presidential electors as opposed 13 

to if a vacancy occurs -- 14 

THE COURT:  So what you're saying is the Democratic 15 

Party can make the nominations, but the remaining presidential 16 

electors present may choose, or may complete -- may fill the 17 

vacancy, is that what you're saying? 18 

MS. TIERNEY:  That is what we are saying, Your Honor. 19 

THE COURT:  Okay, all right.  Thank you.  All right, 20 

yes, Mr. Murray? 21 

MR. MURRAY:  Your Honor, just if I may. 22 

THE COURT:  Sure. 23 

MR. MURRAY:  I'll say that the Colorado Republican 24 

Party agrees with the Democratic Party's position on this, that 25 
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the party committees should be the one providing the nominees 1 

and the electors choose from there. 2 

THE COURT:  Okay. 3 

MR. KUHN:  May I address just a couple points? 4 

THE COURT:  Yes.. 5 

MR. KUHN:  Thanks.  So the first thing, Your Honor, 6 

we would just again reiterate that Section 11113 is the 7 

mechanism that the legislature put in place to deal with this 8 

kind of controversy.  There's no question that the Secretary of 9 

State has a duty to enforce the provisions of the election 10 

code.  The citation for that is 1-1-107, sub (1) sub (b). 11 

And as the Court points out, 11113 doesn't just deal 12 

with an immediate breach.  It also deals with when a party is 13 

about to commit a breach or neglect of duty or other wrongful 14 

act. 15 

The entire statute is designed to bring quick 16 

certainty to this process.  The district court is empowered to 17 

make a decision.  There's a three day right of appeal to the 18 

supreme court.  If the supreme court doesn't take the appeal, 19 

then this Court's decision is final.  That is the General 20 

Assembly's delegation to this Court. 21 

As for the question of First Amendment rights, the 22 

electors in this case, we still contend, have a ministerial 23 

duty, and I think subsection 5 clearly states what they have to 24 

do, but they are also acting in a public official capacity.  25 
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They don't have personal rights in the state.  I'm sorry, they 1 

don't have personal rights in this case. 2 

And I have a couple of citations that address the 3 

official capacity versus personal capacity.  Smith v. Indiana, 4 

which is 191 US 138, 1903.  And I also have Thomas v. Mundell, 5 

M-U-N-D-E-L-L, 572 F.3rd, 756 at 761 9th Circuit, 2009.  When 6 

the electors are sworn in to the Office of Presidential Elector 7 

on Monday, they're acting in official capacity.  And in that 8 

capacity, they do not have constitutional right of the First 9 

Amendment.  And they have an obligation to follow state law. 10 

We -- and that's what we're seeking guidance on today 11 

is it doesn't matter if this particular elector is or isn't 12 

going to make a decision until Monday.  The question is that 13 

the question has still been raised in the world about how do we 14 

fill this vacancy if this vacancy happens.  And is the 15 

Secretary's interpretation of this statute correct? 16 

THE COURT:  So what here for today?  Are you here for 17 

guidance, a judicial advisory opinion?  Are you here for a 18 

decision or a preliminary injunction?  What are you here for? 19 

MR. KUHN:  We're here for a decision under Section 20 

1113.  We are not -- we don't -- we're not asking for any 21 

advisory opinion.  We have a controversy between an election 22 

official and either a representative of the party today or 23 

another election official or another official capacity as of 24 

next Monday.  And we need to settle that controversy so that 25 
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the election runs smoothly.  And so that all the parties know 1 

what they're getting into. 2 

THE COURT:  All right. 3 

MR. KUHN:  The last point that I'd like to make is 4 

while Mr. Witt raised some constitutional arguments, statutes 5 

in this case are resumed constitutional and must be proven not 6 

so beyond a reasonable doubt.  The federal court specifically 7 

in declining to enjoin the statute found that just on the 8 

record in front of it, there was no constitutional violation 9 

and that there was not a substantial likelihood of success on 10 

the merits. 11 

The last thing I'd like to address is it sounded from 12 

the last colloquy with Mr. Witt that they did not accept our 13 

offer of proof.  And so the Respondents did not accept our 14 

offer of proof and had not -- were going to hold us in 15 

suspense.  And given that's the case, we'd like to call the 16 

Respondents for testimony. 17 

THE COURT:  Okay.  Very good.  Who do you want to 18 

call first? 19 

(Counsel confer)  20 

MR. JACKSON:  Ms. Baca, Your Honor.   21 

THE COURT:  All right.  Ms. Baca, come to the witness 22 

stand.  Can you please raise your right hand? 23 

POLLY BACA, DEFENDANT, SWORN  24 

THE COURT:  All right.  Please be seated.  Speak into 25 
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microphone, state your full name and spell your first and last 1 

names for the record.   2 

MS. BACA:  Polly Barragan Baca.  Polly is P-O-L-L-Y, 3 

Barragan is B-A-R-R-A-G-A-N, Baca is B-A-C-A. 4 

THE COURT:  Thank you.  Jackson? 5 

DIRECT EXAMINATION 6 

BY MR. JACKSON:   7 

Q Good afternoon, Ms. Baca. 8 

A Good afternoon.   9 

Q You intend to be sworn in as a presidential elector 10 

for Colorado on December 19th; is that right?   11 

A Yes.   12 

Q And you also filed a federal lawsuit contending that 13 

under the U.S. constitution you're permitted to vote for 14 

whoever you choose at the Electoral College, correct?   15 

A Correct.   16 

Q Okay.  And the court held a hearing on a preliminary 17 

injunction motion that you filed; is that right?   18 

A Yes.   19 

Q And the court denied your motion for a preliminary 20 

injunction?   21 

A At this point in time.   22 

Q You haven't moved for the court to reconsider its 23 

decision on the preliminary injunction motion?   24 

A I believe we've appealed that decision.   25 
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Q Okay.  But the court, the trial court, issued an 1 

order denying your motion; isn't that right?   2 

A Yes.   3 

Q Okay.  And that hearing was held yesterday?   4 

A Correct.   5 

Q Were you in the courtroom that day?  6 

A Yes.   7 

Q At that hearing your attorney gave an offer of proof 8 

to the federal court saying that you, as his client, intended 9 

not to vote for Clinton or Kaine in the Electoral College; 10 

isn’t that right?   11 

A At that point in time.   12 

Q Okay.   13 

A He specifically said, "at that point in time". 14 

Q And at that point in time the federal court had not 15 

issued a preliminary injunction, had it?  16 

A No, but it was on that particular day, on December 17 

the 12th of 2016, at that point in time, I told my attorney 18 

that at that point in time I would vote for -- I might probably 19 

vote for somebody else.  20 

Q Sure.  And I just want to make sure that at that 21 

point in time the federal court had not issued a preliminary 22 

injunction, correct?   23 

A Correct.   24 

Q And the court still, up to this point, has not issued 25 
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a preliminary injunction, correct?   1 

A Correct.   2 

Q And before the court was hearing the preliminary 3 

injunction motion, you were comfortable telling the court that 4 

you intended not to vote for Clinton or Kaine?  5 

A At that point in time.   6 

Q And this was how many hours ago?  7 

A Twenty-four hours.  8 

Q There are nine electors from Colorado; is that right?   9 

A Yes.   10 

Q Do you know who any of them are?  11 

A I know them all.  12 

Q Have you spoken to any of them about your plans to 13 

vote, at least potentially, for a candidate other than Clinton 14 

or Kaine?  15 

A Yes.  16 

Q Have any of them said that they would join you in 17 

this plan?  18 

A I think that's -- Your Honor, do I have to answer 19 

that question? 20 

THE COURT:  Yes. 21 

 THE WITNESS:  I think that is privileged information.   22 

THE COURT:  Well --  23 

MR. WITT:  I'm going to object on hearsay grounds as 24 

well.   25 
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MR. JACKSON:  I can address hearsay, Your Honor.  1 

There isn't --  2 

THE COURT:  Well, wait a minute.   3 

MR. JACKSON:  Sure. 4 

THE COURT:  This is a yes or no question.  Have any 5 

of them said, that's it. 6 

THE WITNESS:  Have any -- repeat the question --  7 

MR. JACKSON:  Sure. 8 

THE WITNESS:  -- and I can answer yes or no, then, 9 

maybe. 10 

BY MR. JACKSON:   11 

Q Have you spoken to any of them about your plans to 12 

vote for a candidate other than Clinton or Kaine? 13 

THE COURT:  And that's a yes or no question.  14 

 THE WITNESS:  Yes. 15 

BY MR. JACKSON:   16 

Q Okay.  Have any of them told you that they would 17 

agree with you and kind of follow your plan to vote for 18 

somebody other than Clinton or Kaine? 19 

A Yes. 20 

MR. WITT:  Object on hearsay.   21 

THE WITNESS:  Okay.   22 

THE COURT:  All right.  I'll allow it.  Go ahead.   23 

MR. JACKSON:  Okay.   24 

BY MR. JACKSON:   25 
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Q Which one of those --  1 

THE COURT:  No, no, no. 2 

THE WITNESS:  No. 3 

MR. JACKSON:  I'm sorry.   4 

THE WITNESS:  Privileged information, hearsay.  5 

Excuse me.   6 

BY MR. JACKSON:   7 

Q Which of those other eight presidential electors have 8 

said that they would agree to follow your plan not to vote for 9 

Clinton or Kaine? 10 

A Is this --  11 

THE COURT:  Wait, is there an objection to this 12 

question?   13 

MR. WITT:  Well, I thought the Court had ruled -- we 14 

object to the line of questioning as hearsay, and particularly 15 

it sounds like it's asking a witness to divulge information 16 

that may have been provided in confidence or subject to a 17 

privilege.  I don't represent the speaker in that situation, 18 

but I think Ms. Baca has -- Representative Baca raised a 19 

concern that that actor may need to be consulted with. 20 

THE COURT:  I don't know that that's -- that the 21 

information is confidential or privileged, but I think it's 22 

hearsay, and I think the yes or no questions can be answered, 23 

but the who and the discussions may not. 24 

MR. JACKSON:  Can I just make one argument on that, 25 
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Your Honor --  1 

THE COURT:  Yes, sure. 2 

MR. JACKSON:  -- just for the ruling?  That under 3 

Rule of Evidence 803(3) there's an exception to the hearsay 4 

rule, and it says, "A statement of the declarant's 5 

then-existing state of mind, emotion, sensation, or physical 6 

condition such as intent, plan, motive, or design are not 7 

included under the rule."  And I am asking, essentially, what 8 

was the intent, motive, plan, or design of those individuals.   9 

THE COURT:  All right.  So I'm going to allow those 10 

yes or no questions you asked before, but not the follow-up 11 

questions.   12 

MR. JACKSON:  Okay.   13 

THE COURT:  So I think under that exception you can 14 

ask the yes or no questions.   15 

MR. JACKSON:  Okay.  Can I have one minute, Your 16 

Honor?   17 

THE COURT:  Sure. 18 

MR. JACKSON:  Your Honor, there is an additional 19 

argument about why that line of questioning --  20 

THE COURT:  Okay.   21 

MR. JACKSON:  -- I think would be admissible, and 22 

that is it's a statement against venal interests.  As they've 23 

argued, there is a criminal statute at issue, and so it's at 24 

least another objection that I'd like put on the record.   25 
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THE COURT:  So I'm not going to allow it. 1 

MR. JACKSON:  Okay.   2 

THE COURT:  Okay.   3 

BY MR. JACKSON:   4 

Q Have you spoken to any of these presidential electors 5 

since the federal court denied your preliminary injunction?   6 

A Only to those that were present.  7 

Q Did any of them make a similar statement to you after 8 

the court denied the preliminary injunction as they said before 9 

the court denied the injunction?   10 

A I think I'm a bit confused as to what you are asking 11 

me in terms of -- you know, I've had conversations, but I'm a 12 

little bit unsure about what your question is. 13 

Q Sure.  So --  14 

MR. WITT:  Let me interpose just an objection for 15 

foundation for the record.   16 

THE COURT:  All right. 17 

MR. WITT:  A suggestion that --  18 

THE COURT:  Overruled, but --  19 

MR. WITT:  Oh. 20 

THE COURT:  -- the question as I understand it is 21 

have you spoken, yes, or no, to any of the other electors since 22 

Judge Daniel's ruling?  23 

THE WITNESS:  Yes. 24 

THE COURT:  Okay.   25 
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BY MR. JACKSON:   1 

Q Okay.  And have you -- again, in that timeframe, so 2 

after the preliminary injunction, have you spoken to any of the 3 

presidential electors about this plan to vote for somebody 4 

other than Clinton or Kaine? 5 

A May I make a clarification about what -- a plan?  6 

There is no --  7 

THE COURT:  Well, no, wait a minute.  You can just 8 

answer that question, yes or no. 9 

THE WITNESS:  Okay.   10 

THE COURT:  You know, and you don't have to --  11 

THE WITNESS:  I'm --  12 

THE COURT:  -- because maybe I'm not going to permit 13 

you to answer the next question.  I don't know.   14 

THE WITNESS:  Okay.  Okay.  I'm just confused about 15 

what plan he's talking about because I don't think there is a 16 

plan. 17 

THE COURT:  Okay.   18 

THE WITNESS:  You know, so I can't speak to -- if 19 

you're asking me if I've spoken to anybody about a particular 20 

plan, there is no particular plan that I could speak to anybody 21 

about.  Is that an okay answer? 22 

THE COURT:  It's -- when there's a yes or no question 23 

asked, the answer is, "Yes," "No," "I don't know," "I can't 24 

answer it yes or no." 25 



 

  55 

 

 

THE WITNESS:  Oh, okay.   1 

THE COURT:  So you really -- but they're short 2 

answers.  3 

THE WITNESS:  Okay.   4 

THE COURT:  Go ahead --  5 

THE WITNESS:  Thank you.  Thank you, Your Honor.    6 

MR. JACKSON:  Thank you.   7 

THE COURT:  -- Mr. Jackson. 8 

BY MR. JACKSON:   9 

Q I think maybe I can, instead of asking a series of 10 

questions, just ask the one which will hopefully resolve this 11 

issue.  So isn't it true that other electors from Colorado have 12 

said, have told you that they don't intend to vote for Clinton 13 

or Kaine at the Electoral College meeting?   14 

A Not definitively.  15 

Q Okay.  Your attorney testified -- or not testified, 16 

commented a little bit earlier about another elector named 17 

Michael Baca.  Do you remember that?   18 

A Yes.   19 

Q And do you know who Michael Baca is?  20 

A Yes.   21 

Q Your attorney made a comment, he said something along 22 

the lines of -- that Michael Baca had talked to the press about 23 

his role in the Electoral College.  Do you recall that?  24 

A Yes.   25 
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Q And I believe that your attorney said Michael Baca 1 

intended to vote for somebody other than Clinton or Kaine, and 2 

that he would face whatever consequences would result from 3 

that.  Do you recall that?  4 

A Yes.   5 

Q Do you have any reason to dispute the accuracy of 6 

your lawyer's statement today?  7 

A I have personally not talked to Michael.  8 

Q And you have no reason to think that your lawyer was 9 

making a false statement or was somehow misunderstood --  10 

A No, not at all.  11 

MR. WITT:    12 

 THE WITNESS:  I trust my own attorney.   13 

MR. WITT:  I'm going to object to foundation, as to 14 

this. 15 

THE COURT:  Sustained. 16 

MR. JACKSON:  Okay.   17 

BY MR. JACKSON:   18 

Q Ms. Baca, you intend to attend the December 19th 19 

meeting at the Electoral College; is that right?   20 

A I do intend to be there.   21 

Q And you believe that state law requires you to vote 22 

for Hillary Clinton for president and for Timothy Kaine for 23 

vice president?  24 

A No, I don't believe that.  25 
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Q Okay.  Sitting here today, do you intend to vote for 1 

Clinton for president and for Kaine for vice president?  2 

A I don't know.   3 

MR. JACKSON:  Okay.  Can I have one more minute, Your 4 

Honor, please?   5 

THE COURT:  Yes. 6 

BY MR. JACKSON:   7 

Q So, Ms. Baca, what I'd like to do is represent to you 8 

that -- so I have a copy of the oath that I believe the 9 

Secretary of State that will be given to you as you're being 10 

sworn in to the Electoral College, and I'm just going to read 11 

it to you. 12 

A Uh-huh.   13 

Q So it says, "I," your name,  14 

"do solemnly swear or affirm that I will support 15 

the constitution of the United States and the State 16 

of Colorado, that I will faithfully perform the 17 

duties of office of presidential elector that I am 18 

about to enter, and that I will vote for the 19 

presidential candidate and vice presidential 20 

candidate who received the highest number of votes at 21 

the preceding general election in this state."   22 

Will you swear to that oath -- will you swear to that 23 

under oath on December 19th? 24 

A I don't know.   25 
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MR. WITT:  I'm going to object to speculation, and 1 

assumes facts not in evidence.   2 

THE COURT:  Overruled. 3 

MR. JACKSON:  Thank you, Your Honor.  No further 4 

questions.   5 

THE COURT:  All right.  Just a minute.  Mr. Murray, 6 

do you want to cross-examine? 7 

MR. MURRAY:  I'll take a pass, Your Honor.   8 

THE COURT:  Okay.  Ms. Tierney? 9 

MS. TIERNEY:  No, thank you, Your Honor.   10 

THE COURT:  All right.  Mr. Witt? 11 

MR. WITT:  Thank you.  I apologize for jumping up too 12 

early. 13 

CROSS-EXAMINATION 14 

BY MR. WITT:   15 

Q Representative Baca, just a couple --  16 

A Actually, I was a state senator. 17 

Q Senator, I'm sorry.  I should know that. 18 

A That's okay.  I was both. 19 

Q I was going with the first one.  Just a couple of 20 

questions.  Have you been a presidential elector before?   21 

A Yes.   22 

Q And do you recall roughly when that was?   23 

A 2008 and 2012. 24 

Q Okay.  Do you recall, was there ever a vacancy when 25 
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you served as a presidential elector in the past?  1 

A Yes.   2 

Q And can you tell us what happened then?   3 

A I believe that was 2008.  There was an elector that 4 

could not attend the meeting that day, and the Democratic Party 5 

presented an individual and asked us to support that 6 

individual.  Actually, I think there were two individuals that 7 

were presented and we voted for one.  We as electors elected 8 

the person to replace the vacancy. 9 

Q And do you know why the person couldn't be present?  10 

A As I recall, I believe they were ill or -- I believe 11 

they were ill, but I'm not 100 percent sure about that.  12 

Q Now, when you run for the position of a party's 13 

presidential elector, what sort of things do you talk about 14 

with the party?   15 

A I haven't.  All that I did was to sign a form that 16 

said that I intended to run as an elector, both at the 17 

congressional district level and at the state level, and that's 18 

all that I did.  19 

Q Do you know, is there ever any discussion in those 20 

proceedings or meetings as to whether you have a right of 21 

conscience, or --  22 

A I never discussed anything with anybody.   23 

Q Okay.   24 

A I just ran for the position.  25 
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Q Okay.  Yeah.  And just so we're clear, you referred 1 

to some discussions you had with some other electors.  2 

A Uh-huh.  Yes.  3 

Q Were those all in Colorado or were some out-of-state?  4 

A The people that -- the electors that I specifically 5 

talked to were all in Colorado.  6 

MR. WITT:  Okay.  Thank you.  That's all I have. 7 

THE COURT:  Redirect? 8 

REDIRECT EXAMINATION 9 

BY MR. JACKSON:   10 

Q Ms. Baca, you testified that there was a vacancy.  11 

Was it the 2000 presidential election; is that right?   12 

A No, the 2008 presidential election.  13 

Q 2008.  And you said that an elector didn't show up?  14 

A Yes, they were ill -- as I recall, they were ill.  15 

Q Okay.  So they were absent; is that right?   16 

A Correct.   17 

Q It wasn't that they refused to act or refused to 18 

follow state law, correct?   19 

A That's correct.   20 

MR. JACKSON:  Thank you.   21 

THE COURT:  All right.  Ms. Baca, let me ask you 22 

this.  In 2008, how much and how far in advance did you know 23 

about this elector who was not going to be present? 24 

THE WITNESS:  The day of the election. 25 
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THE COURT:  Okay.  All right.  You may step down. 1 

MS. BACA:  Thank you, Your Honor.   2 

MR. JACKSON:  We'd call Mr. Nemanich, Your Honor.   3 

THE COURT:  Nemanich?  Mr. Nemanich, you're next for 4 

the hot seat here.  Please raise your right hand. 5 

ROBERT NEMANICH, DEFENDANT, SWORN 6 

THE COURT:  All right.  Please be seated.  Speak into 7 

the microphone, state your full name, and spell your first and 8 

last name for the record.   9 

THE WITNESS:  Robert William Nemanich.  Robert is 10 

R-O-B-E-R-T, Nemanich is N-E-M-A-N-I-C-H. 11 

THE COURT:  Counselor? 12 

DIRECT EXAMINATION 13 

BY MR. JACKSON:   14 

Q Good afternoon.  And it's Nemanich; is that right?  15 

A Correct.   16 

Q Mr. Nemanich, you also intend to be sworn as a 17 

presidential elector on December 19th, correct?   18 

A Correct.   19 

Q And you are also a party to the federal lawsuit that 20 

challenged the constitutionality of the state law we've been 21 

talking about, Section 304?  22 

A Correct.   23 

Q The court held a hearing on your preliminary 24 

injunction in that case, correct?   25 
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A Correct.   1 

Q I believe you were also in the courtroom?  2 

A Correct.   3 

Q And the court denied your motion for a preliminary 4 

injunction?  5 

A Correct.   6 

Q And at that hearing your attorney, as he did with Ms. 7 

Baca, gave an offer of proof to the court that said that you 8 

did not -- you intended to vote for somebody other than Clinton 9 

or Kaine at the Electoral College; is that right?   10 

A At that specific time, correct?   11 

Q And, again, this was yesterday?   12 

A Correct.   13 

Q About 24 hours?  14 

A I think it was 22 hours ago.  15 

Q Okay.  And has your position changed since then?  16 

A Yes.   17 

Q So do you intend to vote for Clinton or Kaine in the 18 

Electoral College?  19 

A I don't know.   20 

Q When your attorney made that offer proof the court 21 

had not -- the federal court had not issued a preliminary 22 

injunction, had it?  23 

A Correct.   24 

Q And the court still has not issued a preliminary 25 
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injunction?  1 

A Correct.   2 

Q And there are nine electors that are from Colorado; 3 

is that right?   4 

A Correct.   5 

Q I know Ms. Baca testified that she knew some or all 6 

of them.  Do you know any of them?  7 

A Yes.   8 

Q Have you spoken to any of them since you were, I 9 

suppose, nominated or selected as people who are going to be 10 

sworn in as electors?  11 

A No.   12 

Q You haven't spoken to any of the electors?  13 

A Except Ms. Baca.  14 

Q So just to make sure I understand, there are seven 15 

other electors from Colorado, and you haven't spoken to any of 16 

them?  17 

A I shook the hands of two of them, and that was it.  18 

Q Okay.  Have you spoken to any electors who aren't 19 

from Colorado but who are from some other state?  20 

A What time period are you talking?  21 

Q Let's start with any time after the November 22 

election.  23 

A Yes.   24 

Q How many electors have you spoken with since then?   25 
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A Probably ten.  1 

Q And have you spoken with them about the possibility 2 

of voting for somebody other than Hillary Clinton and Timothy 3 

Kaine for president and vice president?  4 

A No.   5 

Q You've read an article from a publication called 6 

Politico entitled "Motion Rejected in Electoral College Suit in 7 

Colorado" that I believe came out last night.  Do you recall 8 

that?  9 

A I didn't read it.  10 

Q You didn't read it?  11 

A No, I didn't have time.   12 

Q Did you post about it online?  13 

A I saw this morning and I just tweeted it as among 14 

other articles that were out there.   15 

Q When did you say that you retweeted that?  16 

A Probably this morning around 9:00.   17 

Q Okay.  If I told you that I looked for it and then --  18 

A Yeah.   19 

Q -- I saw it's on December 12th at 9:40 p.m., does 20 

that sound right to you?  21 

A Maybe. 22 

Q Okay.  You're saying you didn't actually read the 23 

article?  24 

A Not in detail.  I just read the headlines, and --  25 
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Q You did post a comment about the article, though, 1 

didn't you?  2 

A Probably.   3 

Q Okay.  Now, in that article an elector from Colorado 4 

named Michael Baca, who we've talked about earlier, was quoted 5 

as saying, "I thoroughly intend to accept all consequences 6 

because I will not be voting for Hillary Clinton or Tim Kaine 7 

on December 19th."  Have you ever read that statement before?   8 

A Yes.   9 

Q Do you have any reason to dispute the accuracy of 10 

that statement?   11 

A No.   12 

Q Now, as I said, you intend to attend the December 13 

19th meeting; is that right?   14 

A Correct.   15 

Q And you believe that state law requires you to vote 16 

for Hillary Clinton for president and Tim Kaine for vice 17 

president?  18 

A Correct.  I intend to follow all the laws.  19 

Q I'm sorry?   20 

A I intend to follow all the laws faithfully that I'm 21 

presented with.  22 

Q Does that mean that you intend to follow the state 23 

law that requires you to vote for Clinton and Kaine?  24 

A If we are not successful in our appeal and any other 25 
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options are not provided, I will -- I intend to follow the law.  1 

Q Okay.  What are the other options that you just 2 

referred to?  3 

A I don't know what they would be.  4 

Q Okay.  When you posted on Twitter about that 5 

Electoral College -- that article, I believe the comment you 6 

wrote said, "'Motion Rejected in Electoral College Suit in 7 

Colorado' reads headline, but we're not dead just yet."  Is 8 

that right?   9 

A Correct.   10 

Q Were you in the courtroom a few minutes ago when I 11 

read the oath that the Secretary of State intends to give --  12 

A Yes.   13 

Q -- on December 19th?  Okay.  And do you recall the 14 

part that says, "And that I will vote for the presidential 15 

candidate and vice presidential candidate who receive the 16 

highest number of votes at the preceding general election in 17 

the State"?  18 

A Yes.   19 

Q Will you swear that oath on December 19th? 20 

MR. WITT:  Again, object for facts not in evidence 21 

and speculation. 22 

THE COURT:  Overruled. 23 

THE WITNESS:  If I attend and I -- and then those are 24 

my options, I will take the oath of office. 25 
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BY MR. JACKSON:   1 

Q Does that mean that you might not attend?  2 

A I don't know.  Something could happen between now and 3 

then.  You know, you're asking me about the weather.  I intend 4 

on attending.  5 

Q So you're saying at this time it's difficult for you 6 

to give a specific intent about what you're going to do on 7 

December 19th?  8 

A My intention is to attend -- my intention is attend 9 

the Electoral College --  10 

Q Okay.   11 

A -- when it convenes.  12 

Q But if I understand you right, what you're saying is 13 

that you can't say whether you intend to vote for Clinton and 14 

Kaine or not on the 19th; is that correct?   15 

A I don't know what my options will be.  It depends on 16 

the appellate court; it depends on other proceedings.   17 

Q Right.  And I think we're saying the same thing.  18 

A Yeah.   19 

Q I just want to make sure that you're saying, sitting 20 

here today --  21 

A Right.   22 

Q "I don't know, I can't intend kind of one way or 23 

another."  24 

A Yeah.  I mean, I -- I mean, you're asking me to make 25 
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a decision without all the facts and all the options that I 1 

would have, but I'm going to faithfully follow the law.  2 

Q Okay.  And I just want to make sure that 24 hours ago 3 

your attorney in the federal court was able to say at that time 4 

that you did have the present intention to vote in a particular 5 

way.  6 

A That was then. 7 

MR. WITT:  Foundation.   8 

 THE WITNESS:  This is a different way. 9 

BY MR. JACKSON:   10 

Q This is --  11 

A And I have different information, and went through 12 

the courts, I listened to all the -- all the testimony, and I 13 

looked at it, and -- and my mind is still considering what the 14 

situation is, all right?   15 

Q And I just want to make sure I understand --  16 

A Yeah.   17 

Q -- this is right, that there's a difference, that 24 18 

hours ago you had a specific intent about how you were going to 19 

vote, and now, a few hours later, you can't say whether you 20 

have any intention at all?  21 

A I don't understand your question.   22 

Q Isn't it true that while 24 hours ago you had a very 23 

specific intent about what you were going to do on the 19th --  24 

A We believed that the law was unconstitutional.  At 25 
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that time we thought we would get a positive judgment.   1 

Q Well, I understand, but that's not the question I'm 2 

asking.  3 

A Okay.   4 

Q What I want to know is -- and, again, tell me if I'm 5 

wrong, but approximately 24 hours ago you were able to tell a 6 

federal court what your intent was on December 19th, but now, 7 

24 hours later, sitting in this court, when your attorney has 8 

made an argument about your intent, now you're saying, "I can't 9 

give you my intention about what I'm going to do on the 19th."  10 

Is that right?   11 

MR. WITT:  Object as asked and answered.  I think 12 

we've covered this. 13 

THE COURT:  Sustained. 14 

MR. JACKSON:  Okay.  Then no further questions.   15 

THE COURT:  All right.  Mr. Murray? 16 

MS. TIERNEY:  Your Honor -- oh, sorry. 17 

THE COURT:  I'm sorry.   18 

MR. MURRAY:  No, no --  19 

MS. TIERNEY:  No, no, you go ahead first.  20 

CROSS-EXAMINATION 21 

BY MR. MURRAY:   22 

Q Good afternoon, Mr. Nemanich.  Is that the correct 23 

pronunciation?  24 

A It's Nemanich.  25 
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Q Nemanich, okay.   1 

A Yes.   2 

Q I apologize. 3 

THE WITNESS:  Is there any water?  Oh, can I get 4 

some?  5 

THE COURT:  Yes, there is right there.  6 

MR. MURRAY:  I'll let you --  7 

THE WITNESS:  Thank you very much for having that. 8 

MR. MURRAY:  I'll let you wet your whistle there. 9 

THE COURT:  Just for you. 10 

THE WITNESS:  All right. 11 

BY MR. MURRAY:   12 

Q Mr. Nemanich, my name is Chris Murray.  I represent 13 

the Colorado Republic Party.  Mr. Nemanich, you're aware that 14 

at the general election in November, on November 8th, Hillary 15 

Clinton and Tim Kaine won the plurality of cast votes in 16 

Colorado, correct?   17 

A Correct.   18 

Q And you're aware that 1,338,870 of your fellow 19 

Coloradans cast their ballots for Mrs. Clinton and Mr. Clinton 20 

for president and vice president, correct?   21 

A Correct.   22 

Q Sitting here today, Mr. Nemanich, do you believe that 23 

you owe a duty to those 1,338,870 Coloradans to vote to express 24 

their vote for president and vice president of the United 25 
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States? 1 

A Thank you for the question.  I think I owe the 2 

country and this constitution my duties as a presidential 3 

elector, and if information that comes forward subsequent to 4 

that election and subsequent to the people that voted that is 5 

such a grievous -- that a safeguard has to be put forward, then 6 

that is my duty. 7 

Q So you don't think that you owe --  8 

A I --  9 

Q -- the 1,338,000 folks that voted for Mrs. Clinton 10 

and Mr. Kaine the duty to express their voice in the Electoral 11 

College?  12 

A I think I answered that question, Your Honor.   13 

THE COURT:  All right.   14 

MR. MURRAY:  Nothing further. 15 

THE COURT:  Ms. Tierney, do you have any questions?   16 

MS. TIERNEY:  No, Your Honor.   17 

THE COURT:  All right.  Mr. Witt? 18 

MR. WITT:  Thank you.   19 

CROSS-EXAMINATION 20 

BY MR. WITT:   21 

Q Let me just follow up on those last couple questions 22 

there.  Do you feel that, or do you have any opinion, Mr. 23 

Nemanich, as to whether those 1.3 million-and-some-odd votes 24 

were cast to prevent Donald Trump from becoming president?  25 
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A I can't go into the minds of 1.3 million people, but 1 

in the minds of myself and my wife, yes. 2 

Q And when you speak -- or when you go into the 3 

Electoral College next week, is it your position that you are 4 

fulfilling a duty to the Colorado State Government or to the 5 

Federal Government of the United States?  6 

A Federal government.   7 

Q Thank you.  I also wanted to ask, to go back to 8 

yesterday's proceeding a little bit, I had a chance to review 9 

the affidavit that you filed in that action, and I believe 10 

there's a statement there that says you signed a pledge to 11 

support the Democratic nominee?  12 

A Yes, that was incorrect.  13 

Q And I wanted to follow up on that.  In the course of 14 

preparing for your testimony today did you have a chance to 15 

review your records and determine whether that statement was 16 

correct?   17 

A Correct.  Yes, I did review it, yes.  18 

Q Okay.  It was incorrect?  19 

A Okay --   20 

Q What should the -- or what did your pledge actually 21 

say in the statement?   22 

A On the form that I filled out the pledge stated that 23 

I was pledged to Bernie Sanders. 24 

MR. WITT:  Okay.  And may I approach, Your Honor?   25 
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THE COURT:  Yes, you may. 1 

MR. WITT:  I'm going to hand you what I'll mark as 2 

Exhibit A, and -- copies to the Court. 3 

THE WITNESS:  Oh, okay.   4 

MR. WITT:  For opposing counsel.  5 

BY MR. WITT:   6 

Q Mr. Nemanich, is this the pledge that you signed when 7 

you became a presidential elector?  8 

A It was a pledge I signed -- it was in the application 9 

to become a presidential elector, yes.  10 

Q And did you sign any other pledge?  11 

A No.   12 

Q Or make any other pledge?  13 

A No.   14 

Q And is that your signature on the document?   15 

A Correct  16 

MR. WITT:  Your Honor, I'd move to admit Exhibit A. 17 

THE COURT:  Mr. Kuhn, Mr. Jackson -- I think it's Mr. 18 

Jackson.  19 

MR. JACKSON:  I mean, Your Honor, we don't believe 20 

that it's relevant.  We don't have any objection on 21 

authenticity, but we don't believe that it's relevant. 22 

THE COURT:  I'm not going to admit it because I agree 23 

it's irrelevant. 24 

MR. WITT:  I have nothing further. 25 
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THE COURT:  Okay.  Redirect? 1 

MR. JACKSON:  No, Your Honor.   2 

THE COURT:  Okay.  You may step down. 3 

MR. NEMANICH:  Am I done?  You're very gracious, Your 4 

Honor.   5 

MS. MORRELL:  Your Honor, the Secretary would call --  6 

THE COURT:  Uh-huh.   7 

MS. MORRELL:  -- as its next witness Ben Schler. 8 

THE COURT:  Can you raise your right hand? 9 

BEN SCHLER, PLAINTIFF'S WITNESS, SWORN 10 

THE COURT:  All right.  Please be seated.  Speak into 11 

the microphone --  12 

THE WITNESS:  Okay.  --  13 

THE COURT:  -- state your full name, and spell your 14 

first and last names for the record.   15 

THE WITNESS:  My first name is Ben, B-E-N, Schler, 16 

S-C-H-L-E-R. 17 

THE COURT:  Counselor? 18 

MS. TIERNEY:  Thank you, Your Honor.   19 

DIRECT EXAMINATION 20 

BY MS. MORRELL:   21 

Q Good afternoon, Mr. Schler.  22 

A Good afternoon.   23 

Q Before we talk a little bit about the presidential 24 

electors, I want to start off my questions for you this 25 
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afternoon, just a little bit of background for the Court on 1 

11-113 actions. 2 

A Sure.  3 

Q Have you participated in these types of actions on 4 

behalf of the Secretary of State's office before?   5 

A I have.  I've worked in various capacities with the 6 

Secretary of State as a legal analyst, and manager in a couple 7 

of sections, and I'm currently the legal and policy manager in 8 

the Elections Division.  So we've participated in quite a few 9 

of these over the past six years.  10 

Q And how long have you been employed with the 11 

Secretary of State's office?  12 

A Right around six years.  13 

Q Okay.  And your current title, again?   14 

A Legal and policy manager for the Elections Division.  15 

Q Okay.  And did you happen to participate in the 16 

Section 11-113 proceedings related to the 2013 recall 17 

elections?  18 

A I did.  19 

Q Okay.  Could you tell the Court just briefly what the 20 

recall elections were about?  21 

A Sure.  So in 2013 two Colorado state senators were up 22 

for recall election.  The proponents collected enough 23 

signatures, and so we were required to hold special elections 24 

for the recall of two state senators.  In kind of the run-up to 25 
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those elections the Colorado General Assembly in 2013 had 1 

passed a fairly extensive law changing the way that Colorado 2 

conducts elections in Colorado, moving us from a primarily 3 

polling place election state to a mail ballot state.   4 

 That created some issues for the special recall 5 

elections because the recall provisions are within a separate 6 

part of the Colorado constitution, Article 21, and under 7 

Article 21, which was written back in the 1900s, they obviously 8 

weren't expecting the long timeframe that it takes to conduct a 9 

mail ballot election.  So the operation of that election, 10 

candidates getting on the ballot through the signature process, 11 

or anything like that, those weren't contemplated by that 12 

constitutional provision.  And so the timelines to hold recall 13 

election didn't fit squarely with the timelines for a mail 14 

ballot election under the code as it was amended by the General 15 

Assembly.  And so in that 11-113 action we were essentially 16 

asking the court for guidance on how do we square these two 17 

provisions in order to make sure that we -- you know, in order 18 

to make sure that we give the electors the right to recall 19 

while also providing -- following the new election code and 20 

that mail ballot model. 21 

Q And so is it fair to say in that dispute, Mr. Schler, 22 

that the State statute provided one thing, and that thing was 23 

in conflict with what the State constitution provided?  24 

A Yes.   25 
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Q And as a result, the Court was asked in the first 1 

instance to declare that the State statute failed, and that the 2 

State constitution controlled?  3 

A That's correct.   4 

Q And as a result of that decision -- which was, in 5 

fact, the court's decision; was that right?   6 

A Yes.   7 

Q That meant that there was no playbook, so to speak, 8 

for the Secretary of State in conducting the recall elections?  9 

A That's a good way to put it, yes.  10 

Q Okay.  And so the 113 actions were brought before the 11 

court in an effort to obtain a playbook from the court on what 12 

to do because there simply was none as a result of the State 13 

constitution trumping State statute? 14 

A That's correct.   15 

Q Okay.  Did the court provide a playbook for the 16 

parties?   17 

A Yes, the court did.  The parties -- you know, we 18 

obviously worked to try to honor as much of the constitution as 19 

possible while still providing folks with an opportunity to 20 

vote, and when we came up with that rubric, the court then 21 

allowed us to move forward with that process.  22 

Q And how were the state -- 2013 statewide recall 23 

elections run in Colorado? 24 

A They were essentially run as kind of a hybrid between 25 
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being able to mail to the extent that the counties that were 1 

participating could, which was to a small group of folks, and 2 

then generally as more of a polling place model compared to 3 

what the 2013 law required for regular elections. 4 

Q But if you were to look only at State law, State law 5 

would not have provided for that hybrid model; is that correct?   6 

A That's correct.   7 

Q Okay.  It would have provided for an all-mail ballot 8 

election?  9 

A Correct.   10 

Q So it was only with the judicial guidance that the 11 

Secretary was able to conduct the recall elections in an 12 

orderly manner and enable Coloradans to exercise that vote?  13 

A That's correct.    14 

Q Let's talk a little bit about the presidential 15 

electors.  First of all, in your capacity as a legal and policy 16 

analyst for the Secretary of State, do you have any role in 17 

working with presidential electors?  18 

A Yes.  I -- so I and my staff are kind of the folks in 19 

charge in administering the -- that actual day, you know, of 20 

voting, you know, facilitating with the governor's office, you 21 

know, convening of the electors, bringing the ballots in front 22 

of them so that they can vote, facilitating an administration 23 

of the oath, and all of the nuts and bolts that go into 24 

actually those electors voting, and then us transmitting those 25 
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to the federal government.   1 

Q So let's talk a little bit about what you just 2 

discussed in your answer to my last question.  First of all, 3 

have you done this before?   4 

A I have.  I was responsible for that process after the 5 

2012 presidential election.  6 

Q Okay.  And in 2012 who were the candidates in 7 

Colorado who won the popular vote for president and vice 8 

president? 9 

A Barack Obama and Joe Biden. 10 

Q And were there any electors from the State of 11 

Colorado who refused to follow State law in 2012?  12 

A No.   13 

Q And as a result, what happened insofar as after the 14 

Electoral College member from Colorado cast their votes?  15 

A We collected the votes from the electors, compiled 16 

them as we were required to under federal law, and we sent 17 

those to the federal government.   18 

Q And do you expect the process to look substantially 19 

the same this year?  20 

A I -- with the --  21 

Q Assuming no electors were to --  22 

A Assuming no electors don't vote for the candidates 23 

required by State law, I expect the process to be the exact 24 

same because the federal law hasn't changed.  25 
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Q Okay.  Mr. Schler, I'd like to read something to you 1 

and then ask you a question about what I've just read.  I'll 2 

represent to you that this is the oath of presidential electors 3 

that has been created by the Colorado Secretary of State.  And 4 

the oath rides, "I," and then they insert the name of the 5 

particular elector,  6 

"do solemnly swear or affirm that I will support 7 

the constitution of the United States and of the 8 

State of Colorado, that I will faithfully perform the 9 

duties of the office of presidential elector that I 10 

am about to enter, and that I will vote for the 11 

presidential candidate and vice presidential 12 

candidate who received the highest number of votes at 13 

the preceding general election in this state."   14 

 Did I accurately read the oath that the electors here 15 

today will be required to take on December 19th?  16 

A Yes.   17 

MR. WITT:  I'm going to object, Your Honor, as 18 

leading and lack of foundation.   19 

THE COURT:  I will sustain the leading objection, and 20 

why don't you ask also some more questions for foundation.  And 21 

it might just be one question, I don't know.   22 

MS. MORRELL:  Sure. 23 

BY MS. MORRELL:   24 

Q Mr. Schler, what role, if any, did you have in 25 
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creating the oath for presidential electors?  1 

A Along with other members of the Secretary of State's 2 

office, I wrote it.  3 

Q So is it fair to say that you are deeply familiar 4 

with what the oath states?  5 

A Yes.   6 

Q Okay.  I will ask you the same question.  Is what I 7 

just read to you the oath that the presidential electors here 8 

today will be required to take on December 19th? 9 

A Yes. 10 

MR. WITT:  Leading. 11 

THE COURT:  Overruled. 12 

BY MS. MORRELL:   13 

Q Have you had an opportunity to consult internally at 14 

the Secretary of State's office regarding what the Secretary 15 

intends to do if some or all of the electors who take that oath 16 

then proceed to cast their votes for candidates who did not win 17 

the popular vote in the State of Colorado? 18 

A Yes.  19 

Q And has your office reached a decision on what it 20 

will do?  21 

A Yes.  We'll -- because, in that case, they would not 22 

have followed the State law, we would not be able to transfer 23 

those votes to the federal government.    24 

Q And as a result, is it fair to say that Colorado's 25 
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Electoral College members would not be represented in the final 1 

Electoral College tally?  2 

A I think -- I am not -- I don't know the federal law, 3 

the full federal law well enough to understand what the -- what 4 

the repercussions would be, but it's fair to say that we would 5 

have no ability to transfer those votes.  And so the Congress 6 

and State Archives, the two bodies of the federal government 7 

that would receive the votes, would not be getting them from 8 

our office, and so I don't know where else they would get them. 9 

MS. MORRELL:  May I have a moment, Your Honor.   10 

THE COURT:  Sure. 11 

MS. MORRELL:  Thank you.  No further questions.   12 

THE COURT:  All right.  Mr. Murray or Ms. Tierney? 13 

MR. MURRAY:  Nothing from me, Your Honor. 14 

THE COURT:  No? 15 

MR. WITT:  I did it again, apologies. 16 

MS. TIERNEY:  No, thank you, Your Honor.   17 

THE COURT:  Okay.  All right.  Now, Mr. Witt? 18 

MR. WITT:  Thank you.  I'll learn that by the end of 19 

the day. 20 

CROSS-EXAMINATION 21 

BY MR. WITT:   22 

Q Mr. Schler, just a couple minutes.  What do you do 23 

when you transfer the presidential electors' ballots to the 24 

federal government?   25 
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A We physically put them in -- put them in the mail and 1 

send them off to both the Federal Archives and to -- and to the 2 

United States Congress.  3 

Q And do you know what portion of federal law describes 4 

that act?  5 

A I believe it is Title 3 of the United States Code. 6 

Q And you said earlier that when this process takes 7 

place, it occurs under federal law, correct?   8 

A When the actual vote takes place it occurs under 9 

state law; when the transfer, the requirement that we transfer 10 

the votes to the federal government, that's a requirement of 11 

federal law. 12 

Q But a minute ago you said that the result was going 13 

to be the same because federal law hasn't changed; isn't that 14 

true?  15 

A The process of us transferring the votes in the event 16 

that folks comply with State law and all vote for the winner of 17 

the popular vote would be the same because the process for 18 

transferring has not changed in federal law.  19 

Q Does it say in the United States Code that you have 20 

the right to reject any ballots?  21 

A I don't know.   22 

Q Do you know what a ministerial act is?  23 

A Yes.   24 

Q And what is that in your mind?  25 
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A It's --  1 

MS. MORRELL:  Objection, calls for a legal 2 

conclusion. 3 

MR. WITT:  I asked if he knows.  He said yes. 4 

THE COURT:  So?  I mean, that really doesn't --  5 

MR. WITT:  Okay.  Well, let me --  6 

THE COURT:  -- address the objection.   7 

MR. WITT:  -- law some foundation.   8 

MS. MORRELL:  That would be foundation.   9 

THE COURT:  Okay.  Let me lay a little foundation.  10 

Thank you.   11 

BY MR. WITT:   12 

Q In your capacity as the legal and policy manager for 13 

the Elections Division, do you come into contact with legal 14 

terminology?  15 

A Yes.   16 

Q And is that something you'd consider yourself fairly 17 

familiar with in the performance of your duties?  18 

A I'm familiar with -- yes.  19 

Q And do you ever run across the term "ministerial"?  20 

A Yes.   21 

Q And is that something that you would need to talk to 22 

a lawyer to define or do you have an understanding of what that 23 

term means in the context of your duties?  24 

A I don't have an understanding -- I don't know the 25 
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legal definition off the top of my head.  I have a general 1 

understanding of what it means.  2 

Q Okay.  And can you tell us what that general 3 

understanding is? 4 

MS. MORRELL:  Objection, Your Honor.  Calls for a 5 

legal conclusion. 6 

THE COURT:  He can answer as to a general 7 

understanding.  It's not a legal definition.  It has marginal 8 

relevance, but we'll hear an answer anyway. 9 

THE WITNESS:  My general understanding is that you -- 10 

if you have a duty to conduct an act under the law, that you 11 

are to follow that act and not take any additional steps. 12 

BY MR. WITT:   13 

Q And the reason I ask is that a moment ago you 14 

testified that if you felt that someone had not agreed to sign 15 

the oath that you drafted, that you would have discretion to 16 

not transfer their ballots to the federal government; is that 17 

correct?   18 

MS. MORRELL:  Objection.  Misstates his testimony.   19 

THE COURT:  Overruled.  He can say if it misstates 20 

the testimony, is it correct, is it not correct, is it --  21 

THE WITNESS:  The absence of discretion is not with 22 

regard to transferring the vote at that point; it's the fact 23 

that the failure to act would create a vacancy, and in the case 24 

of a vacancy we wouldn't have votes to transfer. 25 
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BY MR. WITT:   1 

Q Okay.  But that's getting in, wouldn't you agree, to 2 

a legal conclusion about what the refusal to act is?  Isn't 3 

that kind of why we're here today? 4 

A It is, but we're the ones who are going to be on the 5 

ground applying that law on the day of the vote.  So that's 6 

absolutely correct.   7 

Q And you feel it's your job to make that decision?   8 

A It's the Office of the Secretary of State's job to 9 

facilitate the vote for the presidential electors, and if no 10 

one else is going to facilitate that, then that's not -- the 11 

vote's not going to happen, and we're not going to be able to 12 

transfer the votes.  13 

Q But you don't know where in the United States Code it 14 

gives that discretion to the Secretary's office, do you? 15 

MS. MORRELL:  Objection.  Asked and answered. 16 

THE COURT:  Overruled. 17 

THE WITNESS:  I don't believe that it's in the 18 

federal -- I don't believe it's necessary for the federal code 19 

to give us that discretion because we are required under State 20 

law to follow a specific process. 21 

BY MR. WITT:   22 

Q Does the State code require you to administer a 23 

specific oath?  24 

A It says the -- it requires an oath -- it does not 25 
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require specific language, no.  Although I will -- I guess I 1 

should amend that to say that we did not create that oath out 2 

of whole cloth, but we did follow the general oath that is 3 

required of civil officers under the Colorado constitution. 4 

Q And that general civil oath also requires civil 5 

officers within the state to uphold the laws of the United 6 

States constitution; isn't that true?  7 

A Yes.   8 

Q Thank you.  You also talked a little bit about the 9 

2013 recall elections.  Do you remember that?  10 

A I do.  11 

Q Did the governor participate in those, in the process 12 

of seeking this guidance you mentioned?  13 

A As I recall, the governor's office did participate.  14 

Q And in fact, the governor wrote an interrogatory to 15 

the Colorado Supreme Court asking for an advisory opinion; 16 

isn't that true?  17 

A Honestly, I don't remember that part.  I apologize. 18 

MR. WITT:  Nothing further. 19 

THE COURT:  All right.  Redirect? 20 

MS. MORRELL:  No.  Thank you, Your Honor.   21 

THE COURT:  I've got one question.  Do you have 22 

either the case number -- I'll also ask Counsel -- of that 23 

case, or some other identifying information?   24 

MS. MORRELL:  Yes, Your Honor.   25 
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THE COURT:  Okay.   1 

MS. MORRELL:  We will be happy to pull that off of 2 

ISIS for you --  3 

THE COURT:  Okay.  All right.  Thank you.   4 

MS. MORRELL:  -- and provide that to the Court. 5 

THE COURT:  Even the -- I assume it was Denver 6 

District Court. 7 

MS. MORRELL:  It was Denver District Court, Your 8 

Honor, that --  9 

THE COURT:  I think I know which case it is, but I'm 10 

not positive. 11 

MS. MORRELL:  Sure.  The name of the lawsuit was The 12 

Colorado Libertarian Party v. Secretary Gessler, and there were 13 

several related proceedings coming out of that same proceeding.  14 

The district court action was presided over by the Honorable 15 

Judge McGahey, and it did go up on appeal to the State Supreme 16 

Court, and then there were several related actions. 17 

THE COURT:  All right.  I know that case.  Just, I 18 

wanted to make sure that we were talking about the same case. 19 

All right.  Thank you.  You may step down. 20 

So why don't we take a break?  Are there any other 21 

witnesses, any other evidence?   22 

MR. WITT:  Not from us, Your Honor.   23 

THE COURT:  Okay.  Any evidence, any witnesses for 24 

any -- either of the intervenors? 25 
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MR. MURRAY:  No, Your Honor.   1 

MS. TIERNEY:  No, Your Honor.   2 

MR. WITT:  None from us, Your Honor.   3 

THE COURT:  Okay.  All right.  Let's take a break.  4 

I'll hear argument and I'll rule on the record if I can today. 5 

(Recess at 3:18 p.m., recommencing at 3:38 p.m.) 6 

THE COURT:  Good afternoon again.   7 

Please be seated.   So does the -- do any of the 8 

parties wish to have additional oral argument?   9 

MR. JACKSON:  Yes, Your Honor.  We'd like to --  10 

THE COURT:  Go ahead, Mr. Jackson.   11 

MR. JACKSON:  -- make a closing.   12 

Your Honor, what the Secretary's asking here for is an 13 

order essentially saying as a judicial determination, what 14 

constitutes substantial compliance under the election code, 15 

and, in particular, under Section 304.   16 

Now, I'm not going to get into the particular details 17 

of the order because I think that's laid out in our merits 18 

brief and in the argument I made earlier.  But, suffice it to 19 

say, that those are the issues that this case presents.  And 20 

that's what we're looking for that judicial determination on.   21 

And I'd instead like to address a couple of arguments 22 

or points that were made today.  One is the issue of ripeness.  23 

And the -- the Respondents claim that we're essentially asking 24 

for an advisory opinion.  And I -- I think that that's just 25 
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plainly not the case for a few reasons.  First of all, is that 1 

this is a self-created controversy.  The electors themselves 2 

are the ones who have created this controversy where there 3 

wasn't one before.   4 

Twenty-four hours ago when they needed standing to 5 

assert a claim in federal court, they could say unequivocally 6 

what their intent was to vote or how they were going to vote on 7 

December 19th.  And now, one day later, when they're arguing 8 

that the Court should not issue an order that they don't agree 9 

with, now what they're saying is they can't tell what their 10 

intent is on December 19th.   11 

Now, whether the Court credits that testimony or -- or 12 

how the Court interprets that testimony, what we can say is 13 

that however -- however they rule, the fact that -- or however 14 

they -- they make that determination, the fact that the 15 

electors refuse to make a promise that they will comply with 16 

state law today, the fact that they came into court and said, 17 

"We cannot tell you whether or not we're going to follow state 18 

that," that creates a justiciable controversy under Section 19 

113.   20 

The second reason why we think that the case is ripe 21 

is -- is the policy argument laid out in the merits brief.  If 22 

the Secretary can't get -- can't get guidance now, there's no 23 

other time for the Court to be able to do it.  There simply 24 

isn't enough time between when the electors beside not to 25 
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comply with their state duties on December 19th at 12 -- 1 

12 p.m., between that time, for us to come into court and then 2 

seek a judicial determination on these same questions.   3 

In short, for the Court, it's either now or never.  4 

This is the only way that we can get a judicial determination 5 

on these questions.   6 

The third reason why the case is ripe and why this 7 

isn't an advisory opinion is -- is I suppose, by analogy, that 8 

if -- if another elected official, say a -- the county clerk 9 

and recorder of the Secretary of State said, "We just held an 10 

election" -- so not a meeting of the electoral college, but an 11 

election -- and said, "Maybe I'll count the votes today, maybe 12 

I won't.  Maybe I'll throw half of them in the trash."  13 

There is I think no argument that there would be a 14 

justiciable controversy under Section 1-1-113.  If an elected 15 

official were going -- or say, "Maybe I'll comply with state 16 

law, maybe I won't, I don't know," plainly the court could step 17 

in and issue an order requiring that elected official to comply 18 

with state law.  And that's exactly what we have here.  There 19 

are officials who have obligations under the same state 20 

election code to do certain ministerial or clerical acts.  And 21 

what they've done is they've come into court and say, "I don't 22 

know whether I'm going to follow it.  I can't tell you whether 23 

I'm going to do my duty on December 19th."  And I think that 24 

plainly creates a controversy.   25 
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The last point on the advisory opinion which I would 1 

make is the case from Nebraska that we discussed earlier.  And 2 

in that indication, six electors openly declared that they were 3 

going to vote for another candidate.  And that was enough for 4 

Nebraska to create a controversy.  And I think that just shows 5 

that Colorado is not unique in having a provision like Section 6 

113.  It gives this Court jurisdiction to deal with this issue.   7 

The other major argument that I wanted to address is  8 

-- is something like the Court ability to provide clarification 9 

or the necessity of the Court to provide clarification on these 10 

issues.  And going back to what the Respondents' attorney said 11 

earlier, he made an argument about how -- or essentially asking 12 

the Court to legislate and to not issue an order or ruling, and 13 

respectfully, that's just simply not true.  We're not asking 14 

the Court to legislate but to rule on a Judicial question on 15 

the proper interpretation of state law.   16 

There are today live controversies about, for example, 17 

what the phrase refusal to act means under Section 304.  That's 18 

not a new law, that's not asking the Court to adopt a new 19 

statute.  It's say, "Here's a phrase.  It's ambiguous as 20 

applied to this particular controversy.  We need to know the 21 

proper way that we should resolve it."  In the same way, state 22 

law doesn't explain what -- whether electors need a quorum or 23 

not for them to act.  If they come on December 19th and the 24 

electors can't get a quorum, there simply is no clear way for 25 
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the Secretary to apply or to interpret state law in that kind 1 

of a situation.   2 

In the same thing is true for the question of who 3 

nominates replacements.  These are kinds of questions that 4 

courts have since common law has existed -- or since courts 5 

have existed at common law to interpret state statutes in a way 6 

so they can actually be applied by state officials.  These 7 

questions they demand an answer.   8 

The last thing that I would say is as the Federal 9 

Court ruled yesterday, there would be irreparable -- 10 

irreparable injury would occur in the legislate -- if the 11 

electors do not fulfill their duties.  In, essence, we need an 12 

order that explains and that in particular says that an elector 13 

who refuses to do his or her duties, who refuses to act creates 14 

a vacancy in that office.  That is the only way to stop 15 

faithless electors from disenfranchising over three million 16 

voters in Colorado whoever made their wishes known through the 17 

electoral process.   18 

For that reason, we'd ask the Court to enter the order 19 

we requested in our original petition.   20 

THE COURT:  Okay.   21 

MR. JACKSON:  Thank you.   22 

THE COURT:  Okay.  Now we'll hear from Mr. Witt and 23 

then we'll hear from Mr. Murray and Miss -- Ms. Tierney.   24 

MR. WITT:  Thank you, Your Honor.  And I'll keep this 25 
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pretty brief because I think we've hit it -- hit it all pretty 1 

well this afternoon.   2 

With regard to the issue of advisory opinion, I would 3 

simply direct Your Honor to the Secretary's own petition.  4 

They're not asking the Court to answer a question.  They've 5 

attached I think about six paragraphs of detailed policy 6 

language, all taken from the legislature of another state and 7 

they're asking Your Honor to adopt this without any debate in 8 

our general assembly.  This is a clear case of legislating from 9 

the bench.   10 

If we were here just on a question of is this a 11 

failure to act or otherwise, that's one thing, but that's not 12 

what the Secretary's asking for.  They're asking for a complete 13 

new statutory scheme and they're asking for the right to remove 14 

my clients from their office in an advisory capacity.   15 

Now, they said it this morning -- or early this 16 

afternoon -- it feels like we've been here all day -- you know, 17 

they were just here for guidance.  And I think quickly realized 18 

this Court can't do that.  So now they're saying they just want 19 

an order.  This is -- this is very clearly the sort of guidance 20 

that, for better or worse, are -- the Government cannot 21 

provide.  Our courts don't have that.   22 

George Washington himself asked for guidance on how to 23 

interpret certain statutes that applied during one of the 24 

French -- one of the wars between France and England.  And our 25 
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Supreme Court was clear respectfully, you know, they were very 1 

differential to George Washington, but they said, "We can't do 2 

this.  It's a separation of powers issue."  So no matter how 3 

desirable that might be as a matter of public policy, there's a 4 

fundamental jurisdictional problem that this Court just simply 5 

can't give them what they want.  It doesn't have the power to  6 

-- to issue that injunction.   7 

I also wanted to touch briefly on -- on some of 8 

Mr. Schler's testimony about the recall election, because if 9 

you recall, I referred in my opening remarks to the Colorado 10 

constitution provision.  There is actually an exception to the 11 

prohibitions on advisory opinions when the Governor issues an 12 

interrogatory to the Supreme Court.   13 

And I'm not familiar with a trial court order with a 14 

libertarian party, but there were, just in doing some quick 15 

research, at least two opinions I could find from that 2013 16 

time period where Governor Hickenlooper did, in fact, sign and 17 

issue an interrogatory to the Colorado Supreme Court for a -- a 18 

solemn occasion or -- or whatnot.   19 

The Governor has the right to do that but that has not 20 

happened in this case.  That -- nothing in this action that's 21 

currently before the Court that involves my clients falls 22 

within the exception.  This is plainly seeking guidance, 23 

seeking advisory opinion that the Court cannot do.   24 

Now, as to the -- the policy argument further advanced 25 
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by the Secretary that this leaves us in a situation where 1 

there's no time to seek further relief, that is an issue that 2 

the general assembly can take up.  Our statute is not like 3 

Michigan's.  It doesn't contain a mechanism to immediate remove 4 

an elector who doesn't vote the way the assembly wants.   5 

Our system, again, does have consequences and I 6 

think -- you know, Mr. Baca's not here, but, you know, we -- we 7 

heard some references to his comments to the media last night, 8 

whether they goes through with it or not, I don't know, but I 9 

brought them up because it shows that there is -- there is an 10 

enforcement mechanism here.  The Attorney General can seek to 11 

pursue criminal charges.  Now, whether that's an unlawful 12 

course or otherwise, I think is beyond the scope of where we 13 

are today.  But -- but there are remedies there are our 14 

legislature has chosen.  And until the legislative branch 15 

chooses a different remedy, the courts do not have power to act 16 

there.   17 

We'd submit, furthermore, that with regard to whether 18 

this is a justiciable controversy under 1-1-113, there hasn't 19 

been a showing of good cause for an injunction here.  And, more 20 

importantly, there hasn't been showing -- or there hasn't been 21 

a showing that the act of voting is part of -- or -- 22 

correction -- the act of selecting a particular candidate is a 23 

duty that arises under the election code, because Section 113 24 

doesn't apply at all if we're not dealing with a state duty.   25 
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And there's some case law cited, which is undisputed, 1 

that presidential electors are not federal officers.  They're 2 

there on behalf the State, but they're not election officials.  3 

They're not exercising a duty in the election codes.  In fact, 4 

the election code itself, three paragraphs before it, says who 5 

they need to vote for.  It emphasizes that they're fulfilling 6 

duties under the constitution and the laws of the United 7 

States.   8 

We would strongly disagree with the suggestion that 9 

this is a ministerial act.  I found it, particularly in 10 

Congress and Mr. Sher's testimony, that he felt that the 11 

Secretary's office could unilaterally decide whether or not to 12 

accept certain ballots and decide whether to transmit those to 13 

the -- the federal government.  And at that -- yet, at the same 14 

time say that the actual presidential electors do not -- do not 15 

have discretion to vote in the way that they feel is the 16 

appropriate discharge of their federal duty.   17 

And to address that duty just one last time, that 18 

duty -- you know, it folds from the constitution right here 19 

over my client's head, article two, when Alexander Hamilton and 20 

the federals created this, this is the system they envisioned 21 

as a necessary safeguard for irregularities in the election.  22 

And they're clear until federal 68 that -- or he was clear that 23 

this is an investigative body, this is a deliberative body, 24 

this is not a rubber stamp, this is not a ministerial action.  25 
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We can't just have a computer that e-mails Joe Biden the 1 

results of the election.  This is an important fundamental part 2 

of our Democratic, Republican Government that has been there 3 

since 1789.   4 

I also want to touch on the Ray versus Blair case.  We 5 

didn't discuss it much today.  Judge Daniel looked at it 6 

extensively yesterday.  A United States Supreme Court case from 7 

1952.  Available at 343 US 214.   8 

And the Respondents in the case yesterday relied 9 

heavily on that case because it case it states that there's no 10 

constitutional violation by asking a party nominee for 11 

presidential electors, such as my clients, to sign a pledge 12 

beforehand requiring them to support the party nominee.  But 13 

what's particularly, and I would argue even more important 14 

about that case, is where the court stopped.  It cited in its 15 

holding it's not unconstitutional to require them to sign a 16 

pledge.  But it did not say that those pledges were 17 

enforceable.  In fact, it says midway through the opinion,  18 

"Even if such promises of candidates for the 19 

electoral college are legally unenforceable because 20 

violative of an assumed constitutional freedom of the 21 

elector under the constitution to vote as he may 22 

choose in the electoral college, it would not follow 23 

that the requirement of a pledge in the primary is 24 

unconstitutional."  25 
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So this is not settled issue, this is not a matter of 1 

something where we can look to another state's decision saying, 2 

"Well, we required the elector to do this or that and he didn't 3 

have a freedom of speech in that right."  This is an unresolved 4 

question -- unchartered waters, as my colleague said yesterday.  5 

This is an unresolved question as to whether the constitutional 6 

rights of free exercise, free -- free speech and -- and 7 

otherwise or from the bill of rights and the 12th amendment.  8 

Whether those prohibit a state from telling a presidential 9 

elector who they must vote for.  And, again, there's a big 10 

difference between appointing someone and telling them how to 11 

vote.   12 

We -- the states can appoint whoever they want to send 13 

to Washington or to send the results to Washington, but nowhere 14 

in our jurisprudence are they allowed to say, "You must say 15 

this when you're there.  You must vote this way."  16 

The last thing -- we talked a little bit about the 17 

federal action and Judge Daniel's finding as to the possibility 18 

of irreparable injury and whether this -- a rule will leaving 19 

the estate statute as it is would cause -- would disenfranchise 20 

or cause irreparable injury.  I would submit it's speculative 21 

for any of us here to decide how and what was in the minds of 22 

the 1.3 million voters that elected my clients.  Many of them I 23 

would submit, Your Honor, and I believe my clients would state 24 

or -- or believe, that many of them share their concerns about 25 



 

  100 

 

 

Mr. Trump and believe that the electoral college has a key 1 

federal duty to protect against someone alleged to be under 2 

foreign influence, alleged to be unfit for office from 3 

ascending to the highest office in the world.   4 

So I don't think we can say that those voters are 5 

disenfranchised if we tell electors that they're not obligated 6 

to cast a meaningless vote for Hillary Clinton when, in fact, 7 

their vote may count quite a bit if it's cast for -- for 8 

someone else.  Again, it's speculative.  I don't think we can 9 

say that that's necessarily right.  But I don't think we can 10 

say the other either.  I don't think we can say that that 11 

necessarily disenfranchises anyone or causes an irreparable 12 

injury.   13 

So, in conclusion, we would urge the Court to really 14 

come to the same conclusion as Judge Daniel, which is to leave 15 

the status quo in place.  We don't think it's appropriate to 16 

create a whole new remedy to adopt, you know, the statute of 17 

Michigan and Montana, whenever they want to pull it from.  18 

That's a question for the legislature.  Perhaps they'll take it 19 

up next year.   20 

But we would submit that the statute should be 21 

enforced as it's written.  If a violation occurs, which it may 22 

or may not, if a violation occurs, that will be department with 23 

in accordance with existing state law.  But the Secretary's 24 

request for an injunction to require my clients to vote for a 25 
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particular person upon penalty of removal from office is not 1 

supported in -- in state or federal law.  And we would 2 

therefore asking the petition be denied and the action be 3 

dismissed for lack of jurisdiction.   4 

THE COURT:  All right.  Thank you.   5 

Mr. Murray?   6 

MR. MURRAY:  Thank you, Your Honor.  I will also 7 

attempt to be brief.   8 

It's the Republican Party's view that the -- the -- 9 

the question that's properly before Your Honor or -- or maybe 10 

the question that you have to answer before you get to issue 11 

an -- any kind of an order in this case or any kind of an 12 

opinion is whether or not this is properly before you under 1-13 

1-113.   14 

And you asked a question earlier, Your Honor, I 15 

believe it was of Respondents' counsel, as to whether or not 16 

they are officials under 1-1-113.  And 1-1-113, subsection 1 17 

says, as I believe you quoted,  18 

"when any controversy arises between any 19 

official charged with any duty or function under this 20 

code and a new candidate or any officers or 21 

representatives of a political party or any persons 22 

who have made nominations". 23 

It goes on, and then there's language about both a 24 

controversy about an actual failure to perform a function for a 25 
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prospective failure to perform a function.   1 

That code is -- what constitutes the code is defined 2 

in 11101, which says that that shall be sections 1 through 13 3 

of the code.  This includes section 4, which deals with 4 

presidential electors.  I would say that these presidential 5 

electors are there for officials within the meaning of 1-1-113.   6 

And I would draw the Court's attention to -- because 7 

the question then becomes, "Well, all right.  But are they 8 

discretionary or is this a ministerial act?"  Because if they 9 

have a duty to do a ministerial act, then -- and they're -- 10 

there's -- I think there's uncontroverted evidence that there 11 

is at least a question about whether or not these two 12 

Respondents are going to do their duty under Colorado's 13 

presidential electors statute.  The Court then has to 14 

determine, "Well, is that" -- "is that ministerial or is it 15 

not?"  16 

And I would urge the Court to look at some authority 17 

which we cited to -- to Judge Daniel as part of our brief in an 18 

opposition to the motion for preliminary injunction that they 19 

sought and Federal Court yesterday.  Three state cases I would 20 

call to the Court's attention as persuasive authority.   21 

The first is a case called Thomas versus Cohen.  22 

That's available at 146 MISC -- M-I-S-C -- 836, 841 to 42.  23 

It's from the new --  24 

THE COURT:  Can you say that -- give me that cite 25 
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again?   1 

MR. MURRAY:  I apologize.  146 MISC -- M-I-S-C, 2 

miscellaneous --  3 

THE COURT:  Okay.   4 

MR. MURRAY:  -- 836 at 841 to 42.  And that's a 1933 5 

case from New York.  And that was a trial court in New York.   6 

There the New York court held that the electors had a 7 

common law duty to vote for their party's nominee and that the 8 

elector who attempted to disregard that duty could be required 9 

by mandamus to carry out the mandate of the voters of his 10 

state.   11 

Another case find in similarly is a case called State 12 

versus Wait, and that's W-A-I-T.  And that's available at 13 

138 N.W. 159.  And I'd draw the Court's attention to page 163 14 

of that case.  And that's a Nebraska Supreme Court case from 15 

1912.   16 

There the Nebraska Supreme Court held that the 17 

electors also had a common law duty to vote for their party's 18 

nominees and that candidates for elector who openly declare 19 

that they will not perform that duty vacate their places as 20 

presidential electors by operation of law.   21 

Finally, I call the Court attention to the case called 22 

Spreckels -- S-P-R-E-C-K-E-L-S -- versus Graham, 228 P. -- just 23 

P -- 1040, specifically page 1045.  And that's the California 24 

Supreme Court from 1924.   25 
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In there the California Supreme Court held expressly 1 

that electors have -- pardon me -- and I'm quoting, "no duties 2 

to perform which involve the exercise of judgment or discretion 3 

in the slightest degree, but they are instead" and I quote 4 

again, "No more than messengers whose sole duty it is to 5 

certify and that transmit the election returns."  Now, 6 

obviously none of those cases are from Colorado.  They're 7 

purely persuasive authority.   8 

But I think that if the Court is trying to figure out 9 

if what we've got here is a ministerial act, that is something 10 

that should be carried out by a state official and is properly 11 

in front of you when there's the question about whether or not 12 

it will be done under 1-1-113, those are authorities that would 13 

be worth the Court consideration.  I recognize that you're 14 

under the gun here, Your Honor, but I didn't want to let my 15 

wanted to speak to go by without bringing those up.   16 

And that's -- that's our position.  Again, I will 17 

reiterate that if the Court does issue an order in this case, 18 

it is the position of the Republican Party that a failure to 19 

act includes a failure to -- or a failure -- on failure to vote 20 

on for the winner of the general election of candidates who 21 

received the most votes is a failure to act and also that if 22 

there's a vacancy, that nominations to fill that vacancy should 23 

come from the party committee.   24 

Thank you, Your Honor.   25 
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THE COURT:  All right.  Thank you.   1 

Ms. Tierney?  2 

MS. TIERNEY:  Thank you, Your Honor.  3 

Again, the Colorado Democratic Party is here today 4 

just to make sure that it's position that it should be the 5 

nominating body for any vacancies to fill the position of 6 

president -- president elector under 14302 be preserved and 7 

understanding that then it will be the remaining electors who 8 

actually vote to elect a new presidential elector from the 9 

nominations made by the Colorado Democratic Party.   10 

THE COURT:  All right.   11 

MS. TIERNEY:  And we just want to reiterate that that 12 

is the party's position and we ask you to, if you should enter 13 

an order addressing that point, to ensure that that right of 14 

the Colorado Democratic Party is preserved under the law.   15 

Thank you.   16 

THE COURT:  All right.   17 

MR. JACKSON:  May I please move up?   18 

THE COURT:  Yes.   19 

MR. JACKSON:  So reframing again the issue of 20 

standing, I would just make a couple of points on that.   21 

First of all, as the Respondents' attorney discussed, 22 

the interrogatories that were sent to the Supreme Court, I 23 

think from the Governor who had requested them, and I just want 24 

to make sure the Court knows that there -- that there are two 25 
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different issues that were kind of involved in -- in two 1 

different cases.   2 

And so the interrogatories that were given to the 3 

Supreme Court, those were about whether or not state law could 4 

condition a vote for a candidate on whether the voter voted to 5 

re-call the candidate.   6 

So, in other words, if -- if a person, they got a 7 

ballot, the first question is, "Should this individual be re-8 

called from office?"  And the second question was, "If they 9 

were called, who should take their place?"   10 

And so the question that the Governor was trying to 11 

get at, answered by the Supreme Court is, "If somebody said, 12 

'Please keep the person in office.  I do not want them re-13 

called,' is that person's vote about who the replacement would 14 

be, would that second question, that second vote, would that be 15 

counted?"   16 

And so that issue was distinct from the Section 113 17 

action that was decided by the District Court, which had to do 18 

with providing a playbook for what happens in re-call 19 

elections.  There were conflicts between the constitution and 20 

the state statute and there really was no way for the Secretary 21 

to know how exactly a recall election was supposed to take 22 

place.   23 

And so while it is true that the Governor did ask for 24 

guidance from the Supreme Court, that was not what the Section 25 
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113 action was about.  There -- it was a separate action.  It 1 

wasn't asked for guidance.  There was a live controversy about 2 

how was this election administered.  And the court was able to 3 

answer that question.   4 

The -- the case number for that -- also, our 5 

colleagues were able to find it.  It was the Colorado 6 

Libertarian Party versus Gessler case.  And it's 13-CV-33491.   7 

The other point that I would make in closing is that 8 

there are electors besides the two in this case.  And even if 9 

the two who have been named in their official capacity in this 10 

case do follow the state law duties, there are others, 11 

including Michael Baca, who we heard testimony on, who may very 12 

well still refuse to follow state law.  Because this is a 13 

petition against the electors in their official capacity, the 14 

Court's decision would go to those other electors as well.   15 

And so even if, as I said, these electors follow their 16 

state law duties, the Secretary still needs the Court's 17 

decision about what happens if those other electors don't 18 

follow state law duties.   19 

In short, what we're asking the Court to do is to 20 

prevent the chaos that would result from faithless electors 21 

refusing to follow their state law duties.  The Court should 22 

issue an order that protect the rights of Colorado's three 23 

million voters.   24 

Thank you.   25 
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THE COURT:  All right.  Although I was hoping to rule 1 

from the bench, I'm not going to.  And I -- well, I'm not going 2 

to this afternoon.  I want to read some of these cases.  And we 3 

can either do -- we did all reconvene here at 9:00 or 10:00 4 

tomorrow morning and I can do it then or we could do it over 5 

the phone.   6 

So I'll ask counsel because I -- I've had that time, 7 

so --  8 

MS. MORRELL:  Sure, Your Honor.  And -- and we, of 9 

course, respect the decision of Court, however we would make a 10 

plug if there's any possible for -- possibility for a ruling 11 

today.  Under Section 1-1-113, as the Court knows, there is a 12 

three-day --  13 

THE COURT:  All right.   14 

MS. MORRELL:  -- right of appeal, which would put us 15 

at Friday.  The electors are required to convene at high noon 16 

on Monday, December 19th, and we would look to try and obtain 17 

guidance from -- or we don't know if any party will want to try 18 

and obtain guidance from the Colorado Supreme Court, depending 19 

on what this Court's opinion is.  If that's not possible, then 20 

is -- then as early tomorrow as possible would be ideal.  And 21 

we can do it in person oh over the phone.   22 

THE COURT:  Okay.  All right.  I still may be able to 23 

like go and read them and come back here in three minutes, 24 

but --  25 
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Mr. Witt, what is your thought -- what are your 1 

thoughts?   2 

MR. WITT:  I don't have an issue with -- with the -- 3 

the Court's timing.  Obviously we'd like sooner rather than 4 

later.  I would ask that Mr. Nemanich be released from 5 

subpoena.  He's got a long drive and it's difficult -- he's 6 

missing his job as a school teacher.   7 

THE COURT:  All right.   8 

MR. WITT:  I don't know if Mr. Baca --  9 

UNIDENTIFIED SPEAKER:  I can be here.   10 

MR. WITT:  Okay.   11 

THE COURT:  All day.  All right.   12 

Yes, you may be released from your subpoena.   13 

And why don't you wait for 30 minutes and let me 14 

complete by reading and I'll see what I can do.  And if I can 15 

rule from the bench in a half an hour, I will.   16 

UNIDENTIFIED SPEAKER:  Thank you.   17 

MR. WITT:  Okay, Your Honor.   18 

THE COURT:  We'll see you at -- I'll come out here at 19 

4:35 on this clock.  Okay?   20 

MR. JACKSON:  Thank you.   21 

(Recess at 4:07 p.m., recommencing at 4:36 p.m.)  22 

THE COURT:  So I'll suffice it to say that I wish I 23 

had like a couple of weeks to think about all this, but we 24 

don't.   25 
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So my ruling is as follows:  I find that I do have 1 

jurisdiction under CRS 1-1-113 and that there has been a 2 

finding of good cause and I'm going to order substantial 3 

compliance with the provisions of the election code, which does 4 

apply in this case.  I'm going to enter an order declaring 5 

Colorado's presidential electors are required to vote for 6 

Hillary Clinton as President and Tim Kaine as Vice President 7 

pursuant to CRS Section 1-4-304.   8 

I -- the Secretary's asked me to enter an order 9 

declaring a refusal to vote, is the same as required by 10 

statute, is the same as a refusal to act, and I'm not going to 11 

find that.  However, I will say that a refusal to take the oath 12 

is a refusal to act.   13 

And I'm going to enter an order declaring that a 14 

vacancy filled by a -- can be filled by a majority of the vote 15 

of the electors and the nominations are going to be by the 16 

parties.   17 

And although I've joked about the fact that the 18 

Respondents in this case may be keeping us all in suspense 19 

until high noon on Monday, but I think as a matter of law, they 20 

are going to be able to do that.  And at the may choose not to 21 

do that, they may choose to tell you otherwise.  But if at that 22 

time they refuse to take -- if they do take the oath and then 23 

they violate the statute, there will be repercussions.  And I'm 24 

not going to outline any criminal repercussions now.  There may 25 
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be, there may not be, but I think there will be.  But that is  1 

-- we're going to see that on Monday at noon.   2 

So I'm going to enter an order declare be that the 3 

Colorado president electors do not need a quorum to fill a 4 

vacancy.  So the remaining presidential electors will 5 

immediately pursue -- proceed to fill the vacancy.  And I know 6 

that there will be a lot of -- potentially a lot of action on 7 

Monday at high noon, but I don't think that I'm going to be 8 

able to do anything about that.   9 

Now, I -- the Secretary asked me to rule as to what 10 

happened if we don't have any presidential electors.  And I'm 11 

not -- I'm not going to decide that.  And, also, the Secretary 12 

asked me to enter an order declaring something like the Chief 13 

Justice of the Colorado Supreme Court, if she knows that the 14 

elector is going to violate his or her oath, I don't know, that 15 

they don't give the oath, she doesn't give the oath or 16 

something, I'm not going to rule that.  I'm not going to grant 17 

that order.   18 

So I find it curious that the Respondents in this case 19 

wanted me to rule the same way Judge Daniel did when I believe 20 

that you are seeking to have Judge Daniel rule a different way 21 

yesterday.  I -- there -- you may be judicially estopped, but I 22 

don't have those, I don't have a transcript, I don't have 23 

anything here.  So I'm not going to make any determination.   24 

I think I've covered everything.  And you can let me 25 



 

  112 

 

 

know if I haven't.  I think I wrote it all down right.   1 

MS. MORRELL:  Your Honor, I believe there was a 2 

question regarding a tie by the remaining electors and seating 3 

a vacancy.   4 

(Pause)  5 

MS. MORRELL:  So, per my conferral with my client, 6 

Your Honor, our understanding is that state law provides that 7 

ties generally are resolved through drawing lots, which is 8 

would be an acceptable solution.   9 

THE COURT:  All right.  I was going to say we'd have 10 

to take it under advisement because I think there is some law 11 

that applies to ties.  And I'm not going to -- I'm going to 12 

presume the statutes are constitutional --   13 

MS. MORRELL:  Sure.   14 

THE COURT:  -- I'm going to presume 1-4-304 15 

constitutional and -- in applying this, and I am not going to 16 

rule on a tie tonight.   17 

MS. MORRELL:  Okay.   18 

THE COURT:  And I'm going to look for that and both 19 

sides can -- anybody can provide me with law on that will not 20 

the next 24 hours, because I'm sure you don't have anything 21 

else to do.   22 

Is there anything else I missed here?  Not anything -- 23 

yes, Ms. Tierney?   24 

MS. TIERNEY:  Thank you, Your Honor.  Just one point 25 
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of clarification.  You in your order said that the nominations 1 

would be done by the parties and I just want to make -- make 2 

clear or ask you, given here that the electors are the 3 

democratic electors, you mean that the Colorado Democratic 4 

Party will do the nominations for --  5 

THE COURT:  I do mean that for purposes of that.  I 6 

just mean in the -- in the -- in the bigger picture, it's going 7 

to be done by the parties.  In this case, it's the Democratic 8 

Party.   9 

MS. TIERNEY:  Thank you, Your Honor.   10 

MS. MORRELL:  Your Honor, just --  11 

THE COURT:  All right.   12 

MS. MORRELL:  -- a few --  13 

THE COURT:  Okay.   14 

MS. MORRELL:  A few more follow-up points on behalf of 15 

the Secretary.   16 

With respect to your ruling regarding whether any 17 

electors who vote inconsistent with the popular vote, whether 18 

that triggers a vacancy, are -- is it your ruling that you have 19 

rejected that that -- that constitutes a refusal to act --  20 

THE COURT:  Yes.   21 

MS. MORRELL:  -- that triggers --  22 

THE COURT:  Yes.   23 

MS. MORRELL:  -- a vacancy --  24 

THE COURT:  Yes.   25 
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MS. MORRELL:  -- or that there's a gap in the statute 1 

that you're not willing to take a position on at this time?   2 

THE COURT:  The -- the failure to act here is the 3 

failure to take an oath.  And if they take the oath, the 4 

elector takes the oath, and acts inconsistently with the oath, 5 

then there are repercussions for that.  But they're not going 6 

to come from me.  I'm not going to say that's a refusal to act.   7 

MS. MORRELL:  So if -- if an elector takes the oath 8 

and then proceeds to vote for someone other than the candidates 9 

who --  10 

THE COURT:  Uh-huh.   11 

MS. MORRELL:  -- won the popular vote, that, in your 12 

order, does not trigger a vacancy --  13 

THE COURT:  Correct.   14 

MS. MORRELL:  -- that can be filled by the remaining 15 

electors?   16 

THE COURT:  Correct.   17 

MS. MORRELL:  Okay.  Will Your Honor be issuing any 18 

type of written summary of this order for the parties?  It 19 

doesn't have to be lengthy; if it would just --  20 

THE COURT:  I will do that.   21 

MS. MORRELL:  That will be helpful.   22 

THE COURT:  I will do that.   23 

MS. MORRELL:  Thank you.  And then --   24 

(Counsel confer)  25 
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MS. MORRELL:  What is Your Honor's availability Monday 1 

at noon?   2 

THE COURT:  Well, gosh, why is that, do you want to 3 

know?  I'm just kidding.  I think -- I'll -- I'll make myself 4 

available.  Okay?  I'll make myself available.   5 

THE CLERK:  You're wide open.   6 

THE COURT:  Okay.  I'm now busy.  Officially I'm busy 7 

with this case.   8 

MS. MORRELL:  Okay.   9 

THE COURT:  I hope that it doesn't come to this, but 10 

it may very well.   11 

MS. MORRELL:  May I have one more moment?   12 

THE COURT:  Sure.   13 

MS. MORRELL:  Thank you, Your Honor.   14 

MR. WITT:  Can I jump in?   15 

THE COURT:  Sure.   16 

MR. WITT:  I had missed the answer to the last 17 

question.  Did the Court say it would be issuing a written 18 

order?   19 

THE COURT:  Yes.   20 

MR. WITT:  And when?   21 

THE COURT:  That -- that just summarizes what I just 22 

said.  It's not going to say anything different.  It's going to 23 

be what -- whatever, you know -- this is just to confirm what I 24 

said orally on the record and it's going to summarize it.  It's 25 
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not going to complain anything.   1 

MR. WITT:  How soon could we expect that?  Is that 2 

something the Court would be doing this evening?  I only ask --  3 

THE COURT:  I'm -- I'm might be doing this evening, I 4 

might be doing it first thing in the morning.   5 

MR. WITT:  Okay.  And I don't think --  6 

THE COURT:  So I think you'll have it for sure by noon 7 

tomorrow.   8 

MR. WITT:  Thank you.  I only ask because of the -- 9 

the immediate appeal to the extent --  10 

THE COURT:  Right.   11 

MR. WITT:  -- either side seeks to exercise that.  I 12 

think that's triggered based on the entry of the written order.   13 

THE COURT:  The -- I think it is.  That -- that's a 14 

good point.   15 

MR. WITT:  Although we're kind of unchartered, we 16 

might be in a Rule 21 --  17 

THE COURT:  Yes.   18 

MR. WITT:  -- situation here.   19 

THE COURT:  It certainly does on a jury verdict.   20 

MR. WITT:  Normally, yes.  You have to wait.   21 

THE COURT:  Yes.  Until a written order.  But, anyway, 22 

so I'm going to get that out as soon as possible.  Okay?   23 

MR. WITT:  Thank you, so much.   24 

THE COURT:  Maybe tonight.   25 
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MS. MORRELL:  Thank you, Your Honor.  We were -- we 1 

did have a question about the -- based on the three-day right 2 

of appeal.   3 

THE COURT:  Okay.   4 

MS. MORRELL:  Just one last question, if the Court is 5 

able to answer it.  The Secretary of State does have fairly 6 

extensive ruling making authority under the election code.  And 7 

in the exercise of that authority, he has the ability pursuant 8 

to Colorado law to fill gaps in the statute.  The Court's order 9 

declining to find that an elector's vote for somebody who did 10 

not win the popular vote in Colorado doesn't trigger a vacancy, 11 

leaves the Secretary in the same position that we were when we 12 

came in here today, which is that we may have electors who do 13 

so, and, in that event, how it -- given his duties to certify 14 

the electors' votes to Congress and the State or -- or U.S. 15 

archives, he may need to exercise his administrative discretion 16 

in order to finalize the vote cast by Colorado electors on --  17 

THE COURT:  Uh-huh.   18 

MS. MORRELL:  -- on December 19th.  And so we just 19 

don't want to run afoul of the Court's order.  And so if you 20 

could clarify whether you're declining to find that, you know, 21 

such conduct constitutes a refusal to act is essentially on the 22 

merits of that question, that it does not constitute a refusal 23 

to act, meaning that a role -- administrative role would 24 

violate that order, that would be helpful to us at this time.   25 
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THE COURT:  What I wanted to avoid was having a vote 1 

and then saying, "Oh, there's a vacancy now," and -- and then  2 

-- and then having to fill it.   3 

So that -- let me take that question under advisement 4 

and I will answer that in my written order either tonight or 5 

first thing tomorrow.   6 

MS. MORRELL:  Thank you, Your Honor.  I -- I 7 

understand that was the Court's goal, but that is the crux of 8 

the --  9 

THE COURT:  Uh-huh.   10 

MS. MORRELL:  -- the question here.  In -- in the 11 

administration, given that the Secretary is the one tasked 12 

under the code with making sure that its provisions are 13 

enforced, one -- one -- as a result of this Court or -- Court's 14 

order, it's possible that Section 1-4-304, Sub 5 will fail as a 15 

matter of law, because that's what will happen if the electors 16 

take the oath and then proceed to cast their ballots 17 

inconsistent with their duty under state law.  That will mean 18 

a -- that will have an effect on the outcome of the electoral 19 

college vote in Colorado if the Secretary is not able to avoid 20 

or remedy absent this Court allowing -- or finding that 21 

substantial compliance may be had with 1-4-304(5) by allowing 22 

that conduct to trigger a vacancy that is then filled according 23 

to the remainder of the Court's order.   24 

THE COURT:  All right.  Let me just rule right now 25 
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that the -- the electors violating 304 -- 1-4-304 is a refusal 1 

to act.   2 

MS. MORRELL:  Subsection 5, Your Honor?   3 

THE COURT:  Yes, Subsection 5 --  4 

MS. MORRELL:  Thank you.   5 

THE COURT:  -- is a refusal to act.   6 

MS. MORRELL:  Thank you.   7 

THE COURT:  And that -- the rest of this then would 8 

fall into place.  Okay?   9 

MS. MORRELL:  Thank you.   10 

MR. WITT:  I guess, first off, Your Honor, we would 11 

note our objection to that question.  It sounds like the Court 12 

has shifted from requiring Respondents to abide by the oath as 13 

administered to now going back to the request that we submit it 14 

as being an excess of jurisdiction, which was to specifically 15 

require them to follow the state law instead of the -- what we 16 

believe is -- is required under federal law.  In fact, as -- as 17 

Mr. Nemanich pointed out, may even violate his pledge to 18 

support a -- a different democratic candidate.   19 

So I don't know if the Court wants to revisit that.  20 

But I -- I think the Court made a substantive shift there at 21 

the last second to --  22 

THE COURT:  All right.  To --  23 

MR. WITT:  -- to rebut --  24 

THE COURT:  -- the extent I made a substantive, I did 25 
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make a substantive shift.  Okay?  Just so -- just so I'm clear.   1 

MR. WITT:  Okay.   2 

THE COURT:  So we're clear here that the refusal to 3 

act is a refusal to vote, as required by state law, by 304.   4 

MR. WITT:  Okay.  Thank you.   5 

I -- I did have a follow-up which may be rendered --  6 

THE COURT:  Sure.   7 

MR. WITT:  -- moot, but -- but I have comment, which 8 

is what -- if the Court was making -- or a question earlier as 9 

to whether the Court was making any findings as to the content 10 

of the oath of office.  We heard testimony today that the 11 

Secretary of State or one of its officers had drafted an oath 12 

for use in this case.  That's not the oath that is referenced 13 

in the statute nor is it the -- the general oath of office that 14 

would normally apply.  So I don't know if that's a matter that 15 

needs to be addressed separately.  I'm obviously reluctant to 16 

continue the -- these proceedings.   17 

But the normal oath of office for -- for most 18 

positions says that you'll uphold the constitution of the state 19 

of Colorado and the United States.  It doesn't speak to the 20 

election code.   21 

So it seems that the -- the testimony from the 22 

Secretary's witness, Mr. Schler, was suggesting that they have 23 

funery (sic) authority to rewrite that oath however they want, 24 

which I -- I think is not supported at all in the statute.   25 
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You know, Section 1-4-304, paragraph one says that 1 

they must -- electors must take the oath required by law for 2 

presidential electors, but it -- it doesn't go beyond that 3 

and -- or -- or specify, to my knowledge, what the content of 4 

that oath should be.  And I think there is a potential issue 5 

if -- if they are contending that the Secretary has unlimited 6 

authority to craft that vote to say things beyond what's -- 7 

what's in the statute.   8 

THE COURT:  I'm not going to rule today on that 9 

content of the oath.  I will rule that a refusal to vote in 10 

conjunction with 1-4-304, Subsection 5 is a refusal to act.   11 

So the content of the oath, we may have to litigate 12 

that at another time.   13 

MR. WITT:  Well, I think that may end up being moot, 14 

Your Honor.   15 

THE COURT:  Right.   16 

MR. WITT:  I just wanted to be clear.  I think the 17 

Court's been very -- very precise in its rulings.  So, I 18 

appreciate that --  19 

THE COURT:  Okay.   20 

MR. WITT:  -- that clarification.   21 

THE COURT:  All right.   22 

MR. WITT:  Okay.   23 

THE COURT:  All right.  Good evening --  24 

MS. MORRELL:  Thank you.   25 
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THE COURT:  -- everyone.   1 

MR. WITT:  Thank you.   2 

GROUP RESPONSE:  Thank you.   3 

 (Proceedings concluded at 4:52 p.m.) 4 
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Wayne Williams said that he intends to administer an oath to electors prior to Monday’s official meeting of the Electoral
College. | AP Photo

Colorado elections chief: Rogue electors could face perjury charge
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Colorado’s election chief is warning that presidential electors who vote for someone other than Hillary
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Clinton — the state's popular vote winner — could face a perjury charge.

The warning from Secretary of State Wayne Williams, a Republican, increases the peril for a group of

Colorado’s Democratic presidential electors who have signaled they may reject Clinton as part of a long-

shot national strategy to block the election of Donald Trump. They were already facing the prospect of an

election law violation that carries the potential for a small fine and a year of jail time.

Williams told POLITICO in a phone interview that

he intends to administer an oath to electors prior

to Monday’s official meeting of the Electoral

College. Any electors who decide to oppose Clinton

won’t just be violating the election law that

requires them to support Colorado’s popular vote

winner – they’ll be violating their oath as well.

“If Elector A writes down Bernie Sanders or Ted

Cruz or anyone other than Hillary Clinton, they

immediately cease to be an elector and they’re

replaced,” he said. “The difference here is you have perjured yourself.”

“If you swear the oath and then immediately violate it,” he continued, “I think there’s a basis for a more

severe criminal penalty.”

Williams noted that he’s not a prosecutor so he couldn’t say whether electors might be charged with felony

perjury – a more serious charge that carries a punishment of up to six years in prison and a $500,000 fine

– or misdemeanor perjury, which carries a maximum of 18 months in prison and a $5,000 fine.

A handful of Colorado electors have indicated an intention to oppose Clinton, part of a national strategy to

block Donald Trump’s election. The Colorado electors – Polly Baca, Micheal Baca (no relation), Robert

Nemanich and Jerad Sutton – are members of Hamilton Electors, a group lobbying Republican electors to

defect from Trump and unite behind a mainstream Republican alternative.

Polly Baca and Nemanich filed suit to prevent the state from forcing electors to vote for Clinton. But a

federal judge denied the effort, which is now under appeal. That leaves Colorado’s electors with a choice:

vote for Clinton or reject her in defiance of the court’s decision.
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Only Micheal Baca, so far, has insisted he would follow through and oppose Clinton, regardless of the

ruling.

“I do intend to vote my conscience on Monday the 19 ,” he said. He said Williams’ perjury warning is
“continuing the threats made against electors, which I don’t feel is constitutional.”

Williams was buoyed on Tuesday by a state court ruling that clarified his authority to remove any electors
who refuse to swear the oath to support Clinton – or agree to the oath but reject Clinton anyway.

He said he’ll have his eyes on electors as they cast their vote on Monday, and as soon as he sees any cast

votes against Clinton, it wil trigger their immediate removal and replacement with an alternate. State

judge Elizabeth Anne Starrs charged the Colorado Democratic Party with selecting a list of alternates to be

ready should any electors be dismissed.

Williams noted that electors have sworn an oath to uphold Colorado’s state law in previous years. But this

time, he intends to make it more explicit, given the threats from some electors to reject Clinton.

“I’m not a big fan of gotcha,” he said. “I want people to know what it is they’re swearing to so it’s clear and

then they can make that decision.

The Hamilton Electors – which include the four Colorado Democrats, as well as four Washington state

Democrats, one California Democrat and a Texas Republican – are hopeful that by casting their own votes

for a Republican alternative to Trump, other Republican electors wary of the GOP nominee will buck him,

preventing him from winning enough Electoral College support to become president. That outcome would

send the final decision to the House of Representatives.
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CYNTHIA H. COFFMAN, in her official
capacity as Attorney General of Colorado;
WAYNE W. WILLIAMS, in his official
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COMMITTEE; DONALD J. TRUMP;
DONALD J. TRUMP FOR PRESIDENT,
INC., 

           Intervenors-Appellees.

(D.C. No. 1:16-CV-02986-WYD-NYW)
(D. Colo.)

ORDER

Before BRISCOE, McHUGH and MORITZ, Circuit Judges.

Plaintiffs/appellants Polly Baca and Robert Nemanich have filed an emergency

motion for injunction pending appeal.  For the reasons outlined below, we deny their

motion.

Appellate Case: 16-1482     Document: 01019737164     Date Filed: 12/16/2016     Page: 1     

jwitt
Text Box
EXHIBIT D



I

Colorado’s Presidential Electors Statute

Colorado’s Presidential Electors statute, Colo. Rev. Stat. 1-4-304, provides as

follows:

(1) The presidential electors shall convene at the capital of the state, in the
office of the governor at the capitol building, on the first Monday after the
second Wednesday in the first December following their election at the
hour of 12 noon and take the oath required by law for presidential electors. 
If any vacancy occurs in the office of a presidential elector because of
death, refusal to act, absence, or other cause, the presidential electors
present shall immediately proceed to fill the vacancy in the electoral
college.  When all vacancies have been filled, the presidential electors shall
proceed to perform the duties required of them by the constitution and laws
of the United States.  The vote for president and vice president shall be
taken by open ballot.

(2) The secretary of state shall give notice in writing to each of the
presidential electors of the time and place of the meeting at least ten days
prior to the meeting.

(3) The secretary of state shall provide the presidential electors with the
necessary blanks, forms, certificates, or other papers or documents required
to enable them to properly perform their duties.

(4) If desired, the presidential electors may have the advice of the attorney
general of the state in regard to their official duties.

(5) Each presidential elector shall vote for the presidential candidate and, by
separate ballot, vice-presidential candidate who received the highest
number of votes at the preceding general election in this state.

Colo. Rev. Stat. § 1-4-304.

Plaintiffs/appellants

Baca is a resident of the City and County of Denver, Colorado.  Nemanich is a
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resident of El Paso County, Colorado.  Both Baca and Nemanich were nominated at the

Democratic Convention on April 16, 2016, to be Presidential Electors for the State of

Colorado.  Both were required to sign affidavits at that time affirming that they would

cast their ballots on December 19, 2016, for the Democratic Presidential and Vice-

Presidential candidates.

Baca and Nemanich concede that the Democratic candidates for President and

Vice-President, Hillary Clinton and Timothy Kaine, received the highest number of votes

in the State of Colorado during the general election held on November 8, 2016.  Baca and

Nemanich also concede that, given these election results, Colo. Rev. Stat. § 1-4-304(5)

mandates that they cast their votes for Clinton and Kaine.

Baca and Nemanich allege, however, that they “cannot be constitutionally

compelled to vote for” Clinton and Kaine, and are instead “entitled to exercise their

judgment and free will to vote for whomever they believe to be the most qualified and fit

for the offices of President and Vice President.”  Complaint at 4.  “For example,” they

allege, they “may vote for a consensus candidate, other than Clinton or Trump, upon

whom electors from both parties and along the ideological spectrum can agree, so as to

prevent” the Republican Presidential and Vice-Presidential Candidates, Donald Trump

and Michael Pence, “from ascending to the highest offices in the United States.”  Id.

The Colorado Secretary of State’s response

On or about November 18, 2016, Nemanich contacted Colorado’s Secretary of

State, Wayne Williams, and asked “what would happen if” a Colorado state elector
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“didn’t vote for . . . Clinton and . . . Kaine.”  Id., Att. 1 at 7 (Nemanich Affidavit at 3). 

Williams responded, by email, saying that “if an elector failed to follow th[e]

requirement” outlined in Colo. Rev. Stat. § 1-4-304(5), his “office would likely remove

the elector and seat a replacement elector until all nine electoral votes were cast for the

winning candidates.”  Id. at 9. 

In recent days, Williams has allegedly instituted a new oath to be given to

Colorado’s Electors on December 19, 2016, and has stated that if an elector violates Colo.

Rev. Stat. § 1-4-304(5), they will likely face either a misdemeanor or felony perjury

charge.

Plaintiffs’ initiation of this action

On December 6, 2016, plaintiffs initiated this action by filing a verified complaint

against three Colorado state officials: Governor John Hickenlooper, Jr., Attorney General

Cynthia Coffman, and Secretary of State Wayne Williams.  The complaint alleged, in

pertinent part, that Colo. Rev. Stat. § 1-4-304(5) violates Article II of the United States

Constitution, as amended by the Twelfth Amendment, and compels speech in violation of

the First Amendment.

On that same date, plaintiffs also filed a motion for temporary restraining order

and preliminary injunction.  They alleged in their motion that they were “substantially

likely to prevail on the paramount issue that Colorado’s elector binding statute, [Colo.

Rev. Stat.] § 1-4-304(5), is unconstitutional because it violates Article II of the U.S.

Constitution, as amended by the Twelfth Amendment, and it compels speech in violation
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of the First Amendment.”  Dist. Ct. Docket No. 2 at 4.  They asked for an order declaring

Colo. Rev. Stat. § 1-4-304(5) unconstitutional. They also asked for an order “temporarily

and preliminarily enjoining and restraining Defendants . . . from removing or replacing

[them] as electors, compelling them to vote for certain candidates, precluding them from

voting for any candidates, or otherwise interfering with the vote of the electors on

December 19, 2016.”  Id. at 14. 

The district court’s denial of plaintiffs’ motion

On December 12, 2016, the district court held a hearing on plaintiffs’ motion and,

at the conclusion of the hearing, orally denied the motion.  In doing so, the district court

concluded that plaintiffs failed to establish a substantial likelihood of success on the

merits of their claims.  The district court also concluded that “granting an injunction

would irreparably harm the status quo and the public’s general expectations.”  Dist. Ct.

Docket No. 23 at 68.  Further, with respect to the balance of harms, the district court

found that “the last-minute nature of this action . . . tip[ped] the scales in favor of the

defendants rather than the plaintiff[s].”  Id. at 69.  Relatedly, the district court concluded

that the public’s interest “in fair and effective elections, political stability, [and the]

legitimacy of the eventual winner . . . would be adversely affected if [it] granted this

injunction.”  Id. at 70.  Indeed, the district court concluded that granting the injunction

“would undermine the electoral process and unduly prejudice the American people by

prohibiting a successful transition of power.”  Id.  
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Plaintiffs’ appeal

Plaintiffs filed a notice of appeal on December 13, 2016, and have since filed with

this court their emergency motion for injunction pending appeal.

II

The issuance of an injunction pending appeal unquestionably amounts to

“extraordinary relief.”  Hobby Lobby Stores, Inc. v. Sebelius, — U.S. —, 136 S. Ct. 641,

643 (2012); see Ruckelshaus v. Monsanto Co., 463 U.S. 1315, 1316 (1983) (holding that

“a stay pending appeal” will be granted “only under extraordinary circumstances”).  “In

ruling on . . . a request” for injunction pending appeal, “this court makes the same inquiry

as it would when reviewing a district court’s grant or denial of a preliminary injunction.” 

Homans v. City of Albuquerque, 264 F.3d 1240, 1243 (10th Cir. 2001).  Thus, the

applicant must establish (1) “the likelihood of success on appeal,” (2) “the threat of

irreparable harm if the stay or injunction is not granted,” (3) “the absence of harm to

opposing parties if the stay or injunction is granted,” and (4) that the public interest will

not be harmed if the stay or injunction is granted.  Id.  

As discussed below, we conclude, after considering these four factors in light of

the preliminary record before us, that the district court did not “abuse[] its discretion” in

denying plaintiffs’ motion for temporary restraining order and preliminary injunction and

that plaintiffs have not “demonstrated a clear and unequivocal right to relief.”  Id.  

Likelihood of success on appeal

In analyzing plaintiffs’ likelihood of success on appeal, we begin by addressing

6
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defendants’ assertion that plaintiffs lack standing.  We then turn to the question of

whether plaintiffs have established a likelihood of success on appeal on their claims that

Colo. Rev. Stat. § 1-4-304(5) violates Article II and the Twelfth Amendment of the

United States Constitution, and the First Amendment of the United States Constitution.  

a) Plaintiffs’ standing

Defendants argue that plaintiffs are, in essence, state officials who lack Article III

standing to challenge the constitutionality of a state statute.  In support, they cite

primarily to the Supreme Court’s decision in Columbus & Greenville Ry. v. Miller, 283

U.S. 96, 99-100 (1931).  We are not persuaded, however, that Columbus necessarily leads

to the conclusion that the plaintiffs in this case lack standing.  Columbus involved a

challenge by a state tax collector to the validity of a state tax law.  Notably, the taxpayer

in Columbus, i.e., the party directly affected by the state tax law, conceded the validity of

the law.  In the instant case, in contrast, plaintiffs allege that Colo. Rev. Stat. § 1-4-304(5)

infringes upon their own personal constitutional rights.  At this stage of the proceedings,

and given the preliminary record before us, we conclude that is sufficient to provide them

with standing to challenge Colo. Rev. Stat. § 1-4-304(5).  See Coleman v. Miller, 30 U.S.

433, 438 (1939) (holding that state legislators had standing to restrain action on a

resolution, as they had “a plain, direct and adequate interest in maintaining the

effectiveness of their votes”).

b) The Article II and Twelfth Amendment claim

As noted, plaintiffs argue that Colo. Rev. Stat. § 1-4-304(5) violates Article II, as
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amended by the Twelfth Amendment, by requiring electors to vote for the presidential

and vice-presidential candidates who received the highest number of votes in the State of

Colorado during the general election.  In addressing this argument, we begin by

examining the relevant provisions of the Constitution.

The Constitution mandates that the election of the President of the United States

occur by way of the Electoral College, rather than by individual voters at the general

election, and it outlines both how the Electoral College is to be created and how it shall

operate.  In particular, Article II Section 1 of the Constitution provides, in pertinent part:

Each State shall appoint, in such Manner as the Legislature thereof
may direct, a Number of Electors, equal to the whole Number of Senators
and Representatives to which the State may be entitled in the Congress; but
no Senator or Representative, or Person holding an Office of Trust or Profit
under the United States, shall be appointed an Elector.

* * *

The Congress may determine the Time of chusing the Electors, and
the Day on which they shall give their Votes; which Day shall be the same
throughout the United States.

U.S. Const. art. II, § 1.1

As originally established, Article II section I also addressed the details of how

Electors would cast their votes and how those votes would be counted.  That language

was superseded by the Twelfth Amendment to the Constitution, which was ratified on

June 15, 1804.  The Twelfth Amendment provides, in pertinent part:

 This latter provision has been interpreted to grant Congress power over1

Presidential elections coextensive with that which Article I section 4 grants it over
congressional elections.  Burroughs v. United States, 290 U.S. 534 (1934).
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The Electors shall meet in their respective states, and vote by ballot
for President and Vice President, one of whom, at least, shall not be an
inhabitant of the same state with themselves; they shall name in their ballots
the person voted for as President, and in distinct ballots the person voted for
as Vice-President, and they shall make distinct lists of all persons voted for
as President, and of all persons voted for as Vice-President, and of the
number of votes for each, which lists they shall sign and certify, and
transmit sealed to the seat of the government of the United States, directed
to the President of the Senate;—The President of the Senate shall, in the
presence of the Senate and House of Representatives, open all the
certificates and the votes shall then be counted.;—The person having the
greatest number of votes for President, shall be the President, if such
number be a majority of the whole number of Electors appointed; and if no
person have such majority, then from the persons having the highest
numbers not exceeding three on the list of those voted for as President, the
House of Representatives shall choose immediately, by ballot, the
President.  But in choosing the President, the votes shall be taken by states,
the representation from each state having one vote; a quorum for this
purpose shall consist of a member or members from two-thirds of the states,
and a majority of all the states shall be necessary to a choice.  * * * The
person having the greatest number of votes as Vice-President, shall be Vice-
President, if such number be a majority of the whole number of Electors
appointed, and if no person have a majority, then from the two highest
numbers on the list, the Senate shall choose the Vice-President; a quorum
for the purpose shall consist of two-thirds of the whole number of Senators,
and a majority of the whole number shall be necessary to a choice.  But no
person constitutionally ineligible to the office of President shall be eligible
to that of Vice-President of the United States.

U.S. Const. amend. XII.

Lastly, Section 3 of the Fourteenth Amendment addresses who may not serve as a

State Elector:

No person shall be . . . [an] elector of President and Vice President . .
. who, having previously taken an oath, as a member of Congress, or as an
officer of the United States, or as a member of any State legislature, or as an
executive or judicial officer of any State, to support the Constitution of the
United States, shall have engaged in insurrection or rebellion against the
same or given aid or comfort to the enemies thereof. 

9
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U.S. Const. amend. XIV, § 3.

Plaintiffs argue that Colo. Rev. Stat. § 1-4-304(5) violates Article II and the

Twelfth Amendment by rendering electors superfluous.  In making this argument,

however, plaintiffs fail to quote any of these provisions of the Constitution.  And, more

importantly, they fail to point to a single word in any of these provisions that support their

position that the Constitution requires that electors be allowed the opportunity to exercise

their discretion in choosing who to cast their votes for.   We conclude that this failure is2

fatal at this stage of the litigation.  As noted, it is plaintiffs’ burden to establish a

likelihood of success on appeal.  By failing to point us to any language in the Constitution

that would support their position, we conclude they have failed to meet their burden.3

But even if we were to overlook the plaintiffs failure to point us to the

Constitutional language that supports their position, they raise at best a debatable

 Instead, plaintiffs point primarily to statements made by Alexander Hamilton in2

The Federalist No. 68.  E.g., Dist. Ct. Docket No. 2 at 6; Emergency Motion at 10. 
Although we turn to external sources when unable to discern the meaning of the
Constitution from its plain language, we begin our analysis with careful examination of
the words used. Here, plaintiffs make no textual argument, at all.

 This is not to say that there is no language in Article II or the Twelfth3

Amendment that might ultimately support plaintiffs’ position. See Ray v. Blair, 343 U.S.
214, 232 (1952) (“No one faithful to our history can deny that the plan originally
contemplated, what is implicit in its text, that electors would be free agents, to exercise an
independent and nonpartisan judgment as to the men best qualified for the Nation’s
highest offices.” (emphasis added)).  For example, there is language in the Twelfth
Amendment that could arguably support the plaintiffs’ position.  E.g., Michael Stokes
Paulsen, The Constitutional Power of the Electoral College, Public Discourse (Nov. 21,
2016) (available at www.thepublicdiscourse.com/2016/11/18283/).  But it is not our role
to make those arguments for them.
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argument.  Defendants point instead to the direction that: “Each State shall appoint, in

such Manner as the Legislature thereof may direct, a Number of Electors . . . .”  U.S.

Const. Art. II, § 2.  And they argue that the Supreme Court has held this power to be

plenary under McPherson v. Blacker, 146 U.S. 1, 35-36 (1892).  Accordingly, we cannot

conclude the plaintiffs have met their burden of showing a likelihood of success on the

merits.  

Plaintiffs also argue that “[r]equiring an Elector to vote is clearly an improper

qualification because it mandates that only the people that agree to vote for particular

candidates are allowed (i.e., qualified) to become Electors.”  Emergency Motion at 7-8. 

We are not persuaded, however, that the requirement to vote consistent with the majority

vote in the state is a “qualification.”  The term qualification suggests a preexisting

condition or quality that either renders a person eligible or ineligible to be an Elector.  See

Oxford Dictionaries (defining qualification as “[a] quality or accomplishment that makes

someone suitable for a particular job or activity”; “[a] condition that must be fulfilled

before a right can be acquired; an official requirement.”).  Under this definition, a pledge

to vote for a particular candidate (like the ones that the plaintiffs in this case made to vote

for the Democratic nominees for President and Vice-President) would be a qualification. 

But a statutory requirement to vote in a certain way, like the one in Colo. Rev. Stat. § 1-4-

304(5), is more in the way of a duty than a qualification.

Lastly, plaintiffs argue that Colo. Rev. Stat. § 1-4-304(5) violates the Supremacy

Clause by usurping Congress’s exclusive power to count electoral votes.  Emergency
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Motion at 12 (citing U.S. Const. amend. XII and 3 U.S.C. § 15).  In support, plaintiffs

argue that Colo. Rev. Stat. § 1-4-304(5) “gives Colorado the authority to

discount/delete/ignore an elector’s vote for persons who did not win the popular vote in

the state.”  Id.  In turn, they argue that “[i]f Congress counts the votes, and it has counted

over 150 ‘faithless’ electors’ votes over the centuries, the states lack the power to count

an electors’ [sic] vote,” and thus “the statute is unconstitutional.”  Id. 

The problem with this argument is that, according to the limited record before us,

defendant Williams’ threat to remove and place any elector who fails to comply with

Colo. Rev. Stat. § 1-4-304(5) is not based on the text of that provision, but rather upon his

interpretation of the authority afforded to him under Colo. Rev. Stat. § 1-4-304(1).  As

noted above, § 1-4-304(1) expressly affords the State of Colorado with authority to “fill

[any] vacanc[ies] in the electoral college” prior to the start of voting.  Whether that statute

also affords the State with authority to remove an elector after voting has begun is not a

question that has been posed by plaintiffs to either the district court or this court.  4

c) The First Amendment claim

Plaintiffs also argue that Colo. Rev. Stat. § 1-4-304(5) violates their First

Amendment rights by burdening their core political speech and compelling them to vote

in a certain way.  The problem for plaintiffs at this stage, however, is that they fail to

identify any authority establishing, or even remotely suggesting, that the First

 And we deem such an attempt by the State unlikely in light of the text of the4

Twelfth Amendment.
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Amendment applies to electors.  See Clark v. Cmty. for Creative Non-Violence, 468 U.S.

288, 293 n.5 (1984) (holding that “it is the obligation of the person desiring to engage in

assertedly expressive conduct to demonstrate that the First Amendment even applies.”).

For these reasons, we conclude that plaintiffs have failed to establish a likelihood of

success on the merits of the claims asserted in their appeal.

Irreparable harm

Plaintiffs argue that they will suffer irreparable harm if an injunction is not granted

pending appeal.  In support, they argue that, in light of defendant Williams’ statements to

date, there is a substantial likelihood that he will remove and replace them if they fail to

vote for Clinton and Kaine.  The problem with this argument is two-fold.  First, as we

have discussed, plaintiffs have failed to establish a likelihood of success on the merits of

their constitutional challenges to Colo. Rev. Stat. § 1-4-304(5).  In other words, they have

failed at this point to establish that the State of Colorado cannot constitutionally require

them to vote for Clinton and Kaine.  Second, any removal and replacement authority that

defendant Williams may possess derives not from § 1-4-304(5), but rather from § 1-4-

304(1).  While we question whether that subsection provides him any such authority after

voting has commenced, that precise question is not before us.

Plaintiffs also argue that defendant Williams has threatened to charge them with a

felony or misdemeanor if they fail to comply with § 1-4-304(5).  The district court

declined to address this argument because plaintiffs presented it for the first time at the

hearing on their motion for temporary restraining order and preliminary injunction.  Dist.
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Ct. Docket No. 23 at 66.  We conclude that the district court did not abuse its discretion in

this regard and thus adopt the same position.

Harm to opposing parties if the injunction is granted

Plaintiffs argue that “[n]o hardship will occur to Defendants or the State if the

injunction is implemented.”  Emergency Motion at 18.  They explain that “[t]here will be

no need to re-do the election” because when the people of Colorado “cast their ballots for

presidential and vice-presidential candidates, they were voting for electors specific to

political parties/candidates,” and “[i]t is up to those electors, who have now been chosen

by the people of Colorado, to choose the best candidates.”  Id.  Further, they argue, the

injunction would “not require Defendants to take any action,” and would “merely

prevent[] Defendants from enforcing an unconstitutional statute.”  Id. at 19.

The district court considered and rejected these very same arguments in denying

plaintiffs’ motion for temporary restraining order and preliminary injunction.  In doing so,

it concluded that “the last-minute nature of this action, coupled with the potentially

stifling effects it may have on our country, . . . tip[ped] the scales in favor of the

defendants.”  Dist. Ct. Docket No. 66 at 69.  We are unable to say that this amounted to

an abuse of discretion, particularly given our conclusion that plaintiffs have failed to

establish a likelihood of success on appeal.

Public interest

Finally, plaintiffs argue that the public interest weighs in favor of granting the

requested injunction because “[t]he public has a strong interest in the protection and
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enforcement of the rights established by the First and Fourteenth Amendments.” 

Emergency Motion at 19.  “The public,” plaintiffs argue, also “has a strong interest in

having the Electoral College operate as intended by deliberating and selecting a President

and Vice-President who they believe best qualified.”  Id.  Lastly, plaintiffs argue that

“[t]he public has a significant interest in making sure fit and competent leaders are

elected.”  Id. 

The district court considered and rejected these same arguments, and instead

concluded that granting plaintiffs’ requested injunctive relief “would undermine the

electoral process and unduly prejudice the American people by prohibiting a successful

transition of power.”  Dist. Ct. Docket No. 66 at 70.  We are unable to say that this

amounted to an abuse of discretion, given plaintiffs’ failure to establish a likelihood of

prevailing on appeal. 

III

Plaintiffs’ emergency motion for injunction pending appeal is DENIED.

Entered for the Court

Elisabeth A. Shumaker, Clerk
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Mr. Jason Wesoky 
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