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IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLORADO 

 
Civil Action No. 13-cv-00045 
 
CHICHI SPRUEL and 
DERICK SPRUEL, 
 
 Plaintiffs,  
 
vs. 
 
CINEMARK, USA, INC., d/b/a CENTURY AURORA 16, 
 
Defendant. 
                                                                                                                                                             
 

RESPONSE TO MOTION TO DISMISS COMPLAINT 
                                                                                                                                                             
 
 Plaintiffs, Chichi and Derick Spruel, by and through their attorney, NATHAN 

DAVIDOVICH, hereby submit their response to Defendant, Cinemark, USA, Inc.'s Motion to. 

Dismiss. 

INTRODUCTION 

  Defendant bases its Fed.R.Civ.P. 12(b)(6) Motion on the following premises: 

 a. That the allegations contained in Plaintiffs Complaint state only conclusory and 

not factual allegations, and therefore, have not stated facts which demonstrate that Plaintiffs are 

entitled to relief; 

 b. That, in order to state a claim under the Colorado Premises Liability Act 

(hereafter “CPLA”), C.R.S. 13-21-115, et seq., the allegations must contain a factual basis which 

demonstrates that a landowner only owes a duty to an invitee to protect from the type of harm 

from either the condition of the premises or activity conducted on the premises, where the actual 

harm was foreseeable; and, 
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 c. That a negligence claim cannot be made for either a dangerous condition on the 

premises or by activity on the premises, as such claims may only be brought under the CPLA. 

 Defendant filed the same basic motion, arguing the same legal principles, in the related 

cases, set forth by Plaintiffs in their Notice of Related Cases1 (hereafter “Related Cases).  United 

States Magistrate Judge Hegarty, following oral argument and briefing in the Related Cases, 

filed his Recommendation (hereafter “Recommendation”) (Doc. 41 in the Traynom case) 

recommending that the Defendant’s Motions be granted in part and denied in part. In the 

Recommendation he recommended that the factual allegations in the various complaints2 were 

“plausible on their face” and sufficient to withstand the test of Ashcroft v. Iqbal, 556 U.S. 662, 

678 (2009), and that, under the CPLA, the judge does not have the power to determine a 

landowner’s duties owed, other than determining whether or not the Plaintiff is a trespasser, 

licensee or invitee. He further recommended that a foreseeability analysis is improper under the 

CPLA. He further recommended that the CPLA is the sole remedy for injuries caused by the 

condition of, or activities on land, and that the claim for common law negligence is not available. 

 Plaintiffs herein agree with the Recommendation as to the Ashcroft findings and the 

findings relating to the CPLA, as to not requiring a foreseeability finding and leaving that 

determination for the jury. Plaintiffs respectfully disagree with the Recommendation with respect 

to whether or not the CPLA abrogates a negligence claim resulting from negligence of the 

Cinemark employees, caused by acts not related to Cinemark’s status as a landowner. Plaintiffs 

                                                             
1 These cases consist of the following: Denise Traynom and Brandon Axelrod v. Cinemark, USA, Inc. d/b/a Century 
Aurora 16, 1:12-cv-02514; Joshua Nowlan v. Cinemark, USA, Inc. d/b/a Century Aurora 16; 1:12-cv-02517; 
Gregory and Rena Medek v. Cinemark, USA, Inc. d/b/a Century Aurora 16, 1:12-cv-2705; and Jerri Jackson 
v.Cinemark, USA, Inc. d/b/a Century Aurora 16, 1:12-cv-2704; Mary Theresa Hoover v.Cinemark, USA, Inc. d/b/a 
Century Aurora 16, 1: 12-cv-2706;  Dion Rosborough, Ryan Lumba, Tony Briscoe, Jon Boik, and Louis Duran v. 
Cinemark, USA, Inc. d/b/a Century Aurora 16, 12-cv-02687; Ian Sullivan v. Cinemark, USA, Inc., d/b/a Century 
Aurora 16, 1:12-cv-02900. 
2 The various complaints were consolidated for the purpose of the ruling on the Motions to Dismiss. 
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urge that such decision await the answer to the certified question from the Tenth Circuit to the 

Colorado Supreme Court in Larrieu v. Best Buy Stores, L.P., No. 11-1387, 2012 U.S. App. 

LEXIS 26567 (July 3, 2012). 

 Contrary to Defendant’s position that Cinemark must have foreseen the likelihood of a 

mass murder, that is not the correct standard, and Plaintiffs’ allegations are certainly adequate to 

allow a jury finding of liability under the CPLA based on Cinemark’s unreasonable failure to 

exercise reasonable care to protect against dangers of which it actually knew or should have 

known. 

SUMMARY OF THE ARGUMENT 

 Cinemark’s Motion should be denied for the following reasons: 

 1. The factual allegations of the Plaintiffs’ Complaint are sufficient, under Ashcroft, 

to create a plausible basis of recovery. 

 2. The question of whether the CPLA applies to all of Plaintiffs’ claims is unsettled, 

as noted by the Tenth Circuit Court of Appeals Certification of a Question of State Law in 

Larrieu, supra. Because Defendant has not admitted its status as a "landowner" for the purposes 

of the CPLA, it is an unsettled question as to whether Plaintiffs’ negligence claim should be 

dismissed due to the exclusivity of the CPLA or whether all of part of such negligence claim 

might survive based on conduct of Cinemark’s employees, which may be unrelated to the actual 

status of Cinemark as a landowner. 

  3.  Contrary to the argument of Cinemark, the duty of a landowner is not based on 

common law principles of “foreseeability” under the CPLA , as the statutory duty imposed by the 

CPLA does not require “foreseeability”, but only  the “unreasonable failure to exercise 

reasonable care to protect against dangers of which it actually knew or should have known”. 
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 4. Cinemark improperly argues that the Plaintiffs must allege that the specific risk of 

a criminal engaging in mass murder was foreseeable for a defendant to be held liable. To the 

extent that “foreseeability” is a part of the analysis of the Motion to Dismiss, as to the 

Negligence claim, the allegations in the Complaint meet that test as well. Cinemark’s hiring of 

off-duty police officers to patrol the premises during some business hours, but not on July 20, 

2012, coupled with the many emergency calls for a variety of activities, including assaults, 

concealed weapons, a shooting, robberies, fighting and suspicious persons, many of which took 

place during the evening hours would meet a “foreseeability” standard, and certainly would meet 

the CPLA standard of “actually knew or should have known”.  

 5. The element of causation is one that can only be decided by a jury, following 

conclusion of discovery and review of all of the evidence, and cannot be decided on a Rule 12(b) 

Motion. 

STANDARD OF REVIEW 

 In order to survive a motion to dismiss, a complaint must contain sufficient factual 

matter, which when accepted as true, must “state a claim to relief that is plausible on its face.” 

Ashcroft at 678.  This Court should presume that the allegations in the Complaint are true. “[T]he 

complaint must plead sufficient facts, taken as true, to provide ‘plausible grounds’ that discovery 

will reveal evidence to support the plaintiff’s allegations.”  Shero v. City of Grove, Okla., 510 

F.3d 1196, 1200 (10th Cir. 2007).  In this context, plausibility means that the plaintiff pled facts 

which allow “the court to draw the reasonable inference that the defendant is liable for the 

misconduct alleged.” Id.  Plaintiffs need not allege specific facts; rather, Plaintiffs’ factual 

allegations need only provide the Defendant with fair notice of the claim and the grounds 

therefor. Erickson v. Pardus, 551 U.S. 89, 93 (2007).  Moreover, the plausibility standard 
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requires that the requested relief follow from the facts alleged, not that the factual allegations 

themselves appear to be ‘plausible’ to the Court. Bryson v. Gonzales, 534 F.3d 1282, 1286 (10th 

Cir. 2008). 

 A two-prong analysis is required pursuant to Bell Atl. Corp. v. Twombly, 550 U.S. 544, 

556 (2007). First, a court must identify “the allegations in the complaint that are not entitled to 

the assumption of truth,” that is, those allegations which are legal conclusions, bare assertions, or 

merely conclusory. Ashcroft at 678-80. Then, the Court must determine whether the factual 

allegations “plausibly suggest an entitlement to relief.” Id. at 681. In analyzing a motion to 

dismiss, a court should disregard all conclusory statements of law and consider whether the 

remaining specific factual allegations, if assumed to be true, plausibly suggest liability of the 

defendant.  Kansas Penn Gaming, LLC v. Collins, 656 F.3d 1210, 1214 (10th Cir. 2011). 

 In considering whether the plaintiffs have met the plausibility standard, the court must 

look at the total scope of the allegations in a complaint. “If they are so general that they 

encompass a wide swath of conduct, much of it innocent, then the plaintiffs ‘have not nudged 

their claims across the line from conceivable to plausible.’” Khalik v. United Air Lines, 671 F.3d 

1188, 1191 (10th Cir. 2012). It depends on the factual context of the claim to determine whether 

or not the nature and specificity of the allegations are sufficient to state a plausible claim. 

Kansas Penn Gaming, LLC, supra at 1215.  

 Applying the above analysis, it will be obvious that Plaintiffs have alleged a sufficient 

basis so as to require the denial of Defendant’s Motion to Dismiss. 

STATEMENT OF RELEVANT FACTS 

 The following facts were specifically pled in the Complaint, and must be accepted as true 

for the purposes of analyzing the Motion to Dismiss. 
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 Defendant Cinemark, USA, Inc. d/b/a Century Aurora 16 ("Cinemark") operates a movie 

theater (the "Theater") in Aurora, Colorado. (Compl. ¶¶ 2, 5.). 

 Before July 20, 2012, Cinemark knew that previous disturbances, incidents, disruptions 

and other criminal activities had taken place in or around the Theater. (Id. ¶ 5.) Such 

disturbances resulted in more than one hundred 911 Emergency calls, in and around the Theater, 

for the 4 month period immediately prior to July 20, 2012, and included at least one shooting, as 

well as multiple assaults and robberies. (Id.). 

 In response to these previous disturbances, Cinemark frequently hired security personnel 

including, but not limited to, off-duty law enforcement officers from the City of Aurora Police 

Department, to guard the premises and forestall criminal activity. (Id. ¶ 6.) Although Cinemark 

evidently recognized the need for security personnel, the personnel were not present at all times 

that the Theater was open. (Id. ¶ 7.) Rather, Cinemark retained security guards on Friday and 

Saturday nights, when Cinemark anticipated larger crowds. (Id. ¶ 7.) On and before July 20, 

2012, the Theater promoted and sold tickets to the midnight premiere of a new movie, “The Dark 

Knight Rises.” (id. ¶ 9.). Anticipating a large crowd, Cinemark played the movie in more than 

one auditorium. (Id.)  The Theater had public parking available, on all sides of the Theater, 

including behind Auditorium 9. (Id. ¶8). Despite the expected size of the crowd, Cinemark did 

not hire off-duty police officers for the midnight showing (Id. ¶ 10). 

 In addition to the lack of security personnel, the exterior doors providing access to the 

outside parking area from each separate auditorium: 

 1. lacked any security mechanisms, such as an alarm system, interlocking devices, or 

other security or alarm features. (Id. ¶ 11.) Such features would serve to notify Cinemark 

employees if someone (a) surreptitiously departed the Theater through an exterior door, and/or 
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(b) positioned the door in an open position in order to enable a surreptitious entry or unlawful re-

entry onto the property. (Id.). 

 2. lacked any other security practices, procedures, or employee training programs that 

might have prevented someone from entering a darkened auditorium through the unlocked, 

unalarmed entrance. (Id. ¶ 12.) 

 3. lacked any system or procedure for Theater personnel to monitor or 

observe the parking areas and external doors behind or to the side of the Theater. (Id. ¶ 

13.) 

 Consequently, the lack of any meaningful attempt to control or monitor access to the 

Theater through the exterior doors constituted a dangerous condition, making it easily possible 

for a person to surreptitiously enter the Theater without fear of discovery or interruption. 

Further, the lack of monitoring or security mechanisms made it easily possible for a person to 

keep the door open for a length of time, allowing the person to assemble weapons, ammunition 

and thereafter cause harm to persons in the theater. (Id. ¶¶ 13 - 24.) These dangerous conditions 

caused harm to Plaintiffs, who, along with many members of the public, purchased tickets to the 

late night showing of The Dark Night Rises. (Id. ¶¶ 25-30,32, 37-40.). 

 During the evening of July 20, 2012, one of the patrons present at the Dark Knight 

premiere, hereinafter called “the gunman”, purchased a ticket and entered the Dark Knight 

showing lawfully through the regular entrance to Auditorium 9. (Id. ¶ 15.) Later on, after 

the theater lights had been darkened and the screen projection began, the gunman left his seat, 

went to the exterior door located at the right front of the Theater, propped open the exterior door, 

and exited to the parking area. (Id. ¶¶ 15-17.) Because the door was not monitored, there was no 

way to guard against the door remaining open for an extended period. (Id. ¶ 18.) At some point, 
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the gunman parked his car directly outside of the exterior door of Auditorium 9. (Id. ¶ 16.). 

While the screen projection continued in Auditorium 9, the gunman opened the exterior door, 

propped the door open, and went to his car. (Id. ¶ 17.) Over the next several minutes, the gunman 

was able, without detection by Theater personnel, to transfer a veritable arsenal of weapons and 

ammunition from his car to the propped-open side door of Auditorium 9. (Id. ¶¶ 19-21,23.) Such 

weapons included, but were not necessarily limited to, a fully loaded shotgun, an AR-15 assault 

rifle, one or more fully loaded automatic Glock handguns, and several tear gas canisters.  (Id. ¶ 

20).  The gunman brought significant amounts of ammunition from his car, including a fully 

loaded “snail drum” for the assault rifle. (Id. ¶ 20). The gunman then made one or more trips 

through the open exterior door of Auditorium 9 to bring his arsenal and ammunition through that 

door. (Id. ¶ 23.) Because of the sheer volume of weaponry involved, the gunman required an 

extended period of time to transport the weapons and ammunition from his car to inside the 

Theater. (Id. ¶ 20-21, 23).   Because of the lack of any security or monitoring of the premises, no 

Theater personnel detected the gunman’s activities while he was in the process of setting up his 

arsenal. (Id. ¶ 23). 

 Once the gunman had situated his arsenal, he began an assault on the assembled 

moviegoers in Auditorium 9. He began by throwing  a tear gas canister into the auditorium and 

later opened fire with various firearms, killing and wounding many people. (Id. ¶ 27-28). 

Plaintiffs, although not physically injured, suffered long term psychological injuries due to the 

shooting. (Id. ¶ 37-40). The assault lasted for several minutes while the movie continued to play 

and the house lights remained off. (Id. ¶ 31.) No alarm sounded while the gunman was 

stockpiling his arsenal, and no alarm sounded while the gunman was inside the theater shooting 

people. (Id. ¶ 32.) Theater employees took no action to evacuate the people who were trapped 
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inside Auditorium 9. (Id). The gunman was able to continue his assault, uninterrupted, until his 

weapon jammed. (Id. ¶ 34). 

 Plaintiffs filed suit against Cinemark under the CPLA. As relevant here, Plaintiffs allege 

that they were “invitees” under the CPLA, and that Cinemark was therefore responsible for 

injuries resulting from dangerous conditions of the premises of which Cinemark either knew or 

should have known, pursuant to C.R.S. § 13-21-115(3)(c)(I). Plaintiffs further allege that their 

injuries were caused by Cinemark’s unreasonable failure to use reasonable care concerning the 

following dangerous conditions on the premises, about all of which Cinemark either knew or 

should have known: 

 a.  Failure to employ and have present at the time of the showing of this movie 

  security guards (including, but not limited to, off-duty law enforcement officers) 

  to protect against and reduce the risk of unlawful conduct that posed a risk of 

  injury or death to patrons; 

 b.  Failure to provide reasonable protection against surreptitious, unauthorized entry 

  into the darkened theater viewing areas; 

 c.  Failure to provide reasonable door entry security devices, including, but not 

  limited to, automatic locking doors, alarms, warning signals and other such 

  devices on the door located at the right front of Auditorium 9; 

 d.  Failure to provide other reasonable security devices such as one-way security 

  doors, exit doors interlocked with warning signals, alarms, lights or other devices 

  which would put personnel on notice of any surreptitious, unauthorized entry into 

  the darkened theater viewing areas; 

 e.  Failure to develop, establish and institute adequate emergency or first-aid 
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  response and evacuation plans and procedures for patrons in the theater in the 

  event circumstances called for such procedures; 

 f.  Failure to properly train employees in emergency, crisis and first-aid response and 

  evacuation procedures; 

 g.  Failure to properly train employees or provide reasonable surveillance procedures 

  including, but not limited to, surveillance devices, monitors, cameras and human 

  surveillance or monitoring of suspicious activity. (Id. ¶ 45.) 

 Plaintiffs also brought an alternative claim against Cinemark under a common law theory 

of negligence. (Id. ¶¶ 51-54). 

ARGUMENT 

I. THE FACTUAL ALLEGATIONS OF THE PLAINTIFFS’ COMPLAINT ARE 
 SUFFICIENT TO CREATE A PLAUSIBLE BASIS OF RECOVERY. 
 
 The factual allegations of the Plaintiffs’ Complaint, as set forth above, are sufficient, 

under Ashcroft, to create a plausible basis of recovery, and Defendant’s Motion to Dismiss under 

Rule 12 must be denied. Plaintiffs allege that, prior to the mass shooting at issue here, Defendant 

had information of previous criminal activity, including assaults, robberies and a shooting, that 

occurred at or near the theater and, based upon such information, hired security personnel, 

including off-duty law enforcement officers from the City of Aurora Police Department, to be 

present on Friday and Saturday nights when the theater typically was crowded. Plaintiffs further 

allege that in the 4 months immediately prior to July 20, 2012, Aurora Police responded to more 

than one hundred 911 Emergency calls, including many of a violent criminal nature, the facts of 

which Cinemark should have known about. Plaintiffs further allege that the exterior theater doors 

lacked alarms, monitoring and interlocking security systems, and that no security personnel were 

on duty during the incident in question, even though Defendant anticipated large crowds for the 
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showing of the movie. These allegations alone plausibly support a claim that Defendant knew or 

should have known that a crime may occur due to dangers at or near the premises during 

crowded periods. 

 However, as stated in Shero, supra at 1200, it is sufficient if the facts, as pled, provide 

“plausible grounds” that discovery will reveal evidence to support Plaintiffs allegations.  As of 

the time of drafting the Complaint, the extent of Defendant’s knowledge in this case was 

unknown and would only be revealed through discovery, which has has yet to be explored. 

Discovery may reveal that other more serious crimes had occurred at or near the theater and that 

Defendant had knowledge of such crimes. Further, as the Court noted at the oral argument 

regarding the similar Motions to Dismiss in the Related Cases, discovery might show that 

Defendant had knowledge of and/or concern for the numerous mass shootings that had taken 

place in the United States in recent times. As the CPLA demonstrates, Defendant, a landowner, 

owes a higher duty of care to its patrons, or “invitees” (Wycoff v. Grace Commun. Church of the 

Assemblies of God, 251 P.3d 1260, 1265( Colo. App. 2010)), and the extent of its knowledge of 

such duty should be explored.  

II. ALL OR PART OF THE NEGLIGENCE OF CINEMARK’S EMPLOYEES 
 MIGHT GIVE RISE TO A SEPARATE COMMON LAW NEGLIGENCE CLAIM 
 IF UNRELATED TO THE STATUS OF CINEMARK AS A LANDOWNER. 
 
 The question of whether the CPLA applies to all of Plaintiffs’ claims is unsettled, as 

noted by the Tenth Circuit Court of Appeals Certification of a Question of State Law in Larrieu, 

supra. Because Defendant has not admitted its status as a "landowner" for the purposes of the 

PLA, it is an unsettled question as to whether Plaintiffs’ negligence claim should be dismissed 

due to the exclusivity of the CPLA or whether all of part of such negligence claim might survive 

based on conduct of Cinemark’s employees, which may be unrelated to the actual status of 
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Cinemark as a landowner. 

 The Recommendation of the U.S. Magistrate Judge was to the effect that the 

determination of the certified question in Larrieu would have no bearing on the Related Cases 

because in Larrieu the cause of the injury was undisputed, in that the injury was caused by a 

truck’s tailgate dropping on the plaintiff when he tripped and fell. However, with regard to the 

Related cases, the Recommendation stated that “the ‘cause’ of the Plaintiffs’ injuries is disputed 

and it has not been determined whether the cause was due to a condition of or activity occurring 

on the property. . .” (id. at p.22).  In this case,  as in Larrieu, the cause of the injury is 

undisputed. It was the shooting by the gunman. What is disputed is whether or not Cinemark has 

liability for such actions because of it’s “unreasonable failure to exercise reasonable care to 

protect against dangers of which it actually knew or should have known”. However, in order to 

reach that question it first has to be established that the injuries occurred “by reason of the 

condition of such property, or activities conducted or circumstances existing on such property”.  

Larrieu found that both the Plaintiff’s and the Defendant’s arguments made sense and therefore 

certified the question. With regard to the Defendant’s argument, the Court stated,  

Had the Colorado General Assembly intended the PLA to apply to all torts 
occurring on another person's property, as Mr. Larrieu submits, the statute might 
have simply read: "In any civil action brought against a landowner by a person 
who alleges injury occurring while on the real property of another." 

 

 The Court recognized that, depending on how the Colorado Supreme Court interprets the 

CPLA, the legislature might have “wittingly or not” effected a sea change in Colorado’s tort law. 

Depending on the interpretation of the Colorado Supreme Court, it is conceivable that, the 

liability of Cinemark’s employees might be based on a negligence standard, whereas, the 

condition of property in allowing an exit door without any safeguards to prevent the type of 
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unauthorized entry that occurred at the Theater, might need to be decided only under the CPLA. 

 Given those two distinct possibilities, it would be unfair to Plaintiffs if a decision on the 

Certification question obviated a portion of their claims, with a result that the claims against the 

employees for their activities would not fall under the CPLA, and they would therefore be left 

without a remedy. A decision on the Negligence claim should therefore await such a ruling. 

III. THE CPLA ABROGATED COMMON LAW PRINCIPLES OF 
 FORSEEABILITY. 
 
 Contrary to the argument of Defendant (Mot. To Dismiss at 11), it is not necessary to 

allege, under the CPLA, that Cinemark “knew” a mass murderous assault would occur. The duty 

of a landowner is not based on common law principles of “foreseeability” under the CPLA, as 

the statutory duty imposed by the CPLA does not require “foreseeability”, but only the 

“unreasonable failure to exercise reasonable care to protect against dangers of which it actually 

knew or should have known”, as specified in the CPLA, at 13-21-115(3)(c)(I). 

 The CPLA, at 13-21-115(2), provides an exclusive, statutorily prescribed remedy for “any	  

person	  who	  alleges injury occurring while on the real property of another and by reason of the 

condition of	  such	  property,	  or	  activities	  conducted	  or	  circumstances	  existing	  on	  such	  property	  .	  .	  

.”	  	  	  Under the Act, Cinemark owes a statutorily imposed duty to the Plaintiffs. 

 The Colorado Supreme Court in Vigil v. Franklin, 103 P.3d 322, 328-29 (Colo. 2004), 

clearly stated that the common law analysis of the existence of a duty no longer applies for claims 

brought under the CPLA for injuries occurring on the property of another and arising out of a 

condition on the property, or by activities conducted on the property; a foreseeability analysis in the 

determination of the existence of a duty is improper under the CPLA. 

 The CPLA defines an “invitee” as one “who enters or remains on the land of another to  

transact business in which the parties are mutually interested or who enters or remains on such 
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land in response to the landowner’s express or implied representation that the public is requested, 

expected, or intended to enter or remain.” Id. § 13-21-115(5)(a).  Plaintiffs, having purchased 

tickets to see The Dark Knight Rises, were invitees. An invitee may recover from a landowner 

for “damages caused by the landowner’s unreasonable failure to exercise reasonable care to 

protect against dangers of which he actually knew or should have known.” Id. § 13-21- 

115(3)(c)(I). 

 Defendant, in its Motion to Dismiss, argues that the mass murderous assault is so 

dissimilar in nature, type and degree from the crimes alleged in the Complaint, that the prior 

occurrence of such crimes is insufficient, as a matter of law, to survive its Motion to Dismiss 

(Mot. to Dismiss at 12).  However, the above-cited language of the statute, indicates that the 

CPLA clearly contemplates all types of injuries to persons on the defendant's property, including 

mass shootings, lack of security, lack of monitoring, and a non-alarmed or secured door 

permitting unauthorized entry into the Theatre by anybody with a criminal purpose. Plaintiffs’ 

allegations in the Complaint, to the effect that their injuries incurred while at the Theater, and by 

reason of the condition of the property, sets forth a proper application of the CPLA. 

 Plaintiffs have satisfied their duty of alleging that Cinemark had information to establish 

that it “knew or should have known” of the potential dangers to patrons on the property, by the 

recitation in the Complaint of the many instances of criminal activity, including assaults, 

robberies, fights and over one hundred 911 emergency calls in and around the Theatre premises 

in the 4 month period before the shooting, as more specifically set forth herein under “Statement 

of Relevant Facts”. Defendant’s knowledge of the propensity for violent conduct is established 

by virtue of the allegations that, based upon such information, Cinemark hired off-duty law 

enforcement officers from the City of Aurora Police Department to be present on Friday and 
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Saturday nights when the theater typically was crowded. Plaintiffs further allege that the exterior 

theater doors lacked alarms, monitoring and interlocking security systems, and that no security 

personnel were on duty during the incident in question, despite the advance knowledge of 

Defendant that large crowds were expected to the sold-out midnight performance of The Dark 

Knight Rises. These allegations state plausible claims for relief. This is sufficient at this stage to 

deny the Defendant’s Motion to Dismiss. Further, as the Court noted at the oral argument 

hearing on the Motions to Dismiss in the Related Cases, discovery might show other factors 

leading to a finding of Defendant’s knowledge, including its knowledge of the numerous mass 

shootings which have taken place in the United States in the last few years.  

 It is sufficient to establish a jury question of liability if the evidence, as in this case, 

shows that the defendant had notice, either actual or constructive, of prior acts committed by 

third persons within or near their premises, which might cause injuries to patrons. See, Moran v. 

Valley Forge Drive-In Theater, Inc., 246 A.2d 875, 431 Pa. 432, 437 (1968), citing Comment f 

to Restatement (Second) of Torts § 344, for the proposition that if  “the place or character of his 

business, or his past experience, is such that he should reasonably anticipate careless or criminal 

conduct on the part of third persons, either generally or at some particular time, he may be under 

a duty to take precautions against it, and to provide a reasonably sufficient number of servants to 

afford a reasonable protection”.  Although Moran dealt with a negligence action against a 

landowner, the language is instructive as to the kinds of facts that should cause a landowner to 

know about dangers. The Colorado Supreme Court approved the language of the Restatement in 

Taco Bell, Inc. v. Lannon, 744 P.2d 43, 50 (Colo. 1987). Whether or not Cinemark acted 

properly based upon such information is a fact question to be decided by the jury.  

 Plaintiffs have adequately alleged that violent crime, enabled, in part by a lack of 
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adequate security measures, was a reasonably foreseeable event that Cinemark owed a duty to try 

and prevent. Plaintiffs have alleged that Cinemark knew of previous disturbances, incidents, 

disruptions and other criminal activities that had occurred in or around the Theater. (Compl. ¶ 5) 

.Such disturbances included at least one shooting, as well as assaults and robberies. (Id.). 

Plaintiffs have also alleged that in the 4 month period prior to the shooting, the Aurora Police 

Department handled over one hundred 911 emergency calls, in and around the theatre, facts 

which Cinemark should have been aware. (Id. ¶ 5.) They have also alleged that Cinemark took 

certain measures, including hiring security personnel on Friday and Saturday nights, to address 

these risks when Cinemark anticipated the presence of large crowds. (Id. ¶¶ 6-7.) Whether 

Cinemark breached its duty by failing to take adequate security measures on July 20, 2012 is a 

factual question that warrants further investigation through discovery, and is ultimately a 

question for the jury to decide. See Taco Bell, Inc., supra. 

CONCLUSION 

 Defendant has conflated the concept of foreseeability of a specific action arising with the 

principle established by the CPLA, that a landowner has a duty to protect against dangerous 

conditions that it knew or should have known about. The duty is clearly expressed by the 

language of the CPLA. It is not appropriate to decide whether or not that duty was met on a Rule 

12 (b) Motion to Dismiss. That is something that is left for the determination of the factfinder. In 

fact, the CPLA provides that "the judge shall determine whether the plaintiff is a trespasser, 

licensee or invitee… [t]he issues of liability and damages in any such action shall be determined 

by the jury…". Section 13 – 21 – 115(4). 

 Defendant claims that it would be unfair to impose a duty upon Cinemark for an 

occurrence that is as rare as a “meteor falling from the sky”. To say that a random mass shooting 
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is as unexpected as a meteor falling from the sky, in the face of the horrendous acts of violence 

that are perpetrated against members of the public on a daily basis, is to overlook the reality of 

today’s life.  It is the duty of a landowner, such as Cinemark, to take appropriate action to protect 

against dangers that they obviously must have known about. If they hadn't known about these 

dangers, what would be the reason for hiring off-duty Aurora police officers on Friday and 

Saturday nights, when crowds were anticipated to be larger in the theater? Obviously, such 

action amounts to making some effort to protect the public, at least when the security personnel 

are present. Given the allegations of the failure to have such security personnel present during a 

midnight showing of a movie, when large crowds were anticipated, and to fail to adequately 

monitor exterior doorways to prevent the shooting that occurred in this case, will ultimately have 

to be determined by the jury, and not by the Court on a Motion to Dismiss. 

 It is therefore respectfully requested that the Defendant’s Motion to Dismiss be denied. 

 Dated this 4th day of March 2013. 

      DAVIDOVICH LAW FIRM, LLC 
 
      By:    s/Nathan Davidovich                                         

      Nathan Davidovich 
      219 So. Holly St. 
      Denver, CO 80246 
      Tel: 303-825-5529 
      Fax: 303-265-9797 
      Email: nathandavidovich@talk-law.com  

 
      ATTORNEYS FOR PLAINTIFF 
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CERTIFICATE OF SERVICE 
 
 I certify that a true and correct copy of the foregoing was filed with the Court and served 
by email, via the CM/ECF system, on this 4th day of March, 2013, upon the following: 
 
Kevin S. Taylor, Esq. 
Kyle Seedorf, Esq. 
John M. Roche, Esq. 
Amanda W. Wiley, Esq. 
Taylor|Anderson, LLP 
1331 Seventeenth Street, Suite 1050 
Denver, CO 80202 
 
   /s/ Julie Rotenberg 
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