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	PROPOSED PLAINTIFF-INTERVENORS’ MOTION TO MODIFY ORDER APPOINTING RECEIVER AND/OR MOTION FOR PRELIMINARY INJUCTION 


INTRODUCTORY STATEMENT 

This case is not an ordinary foreclosure action. Instead, it involves a decision by the Defendants, and now the Receiver, to ignore their ongoing obligations under federal and state law to provide for safe, reliable, drinking water to the residents of Wayward Wind Mobile Home Park (“Wayward Wind”) in Fort Morgan, Colorado. For well over two years now, the residents of this park have been unable to drink or cook with the water coming out of their own tap. Throughout the time they have lived at Wayward Wind, their water has been contaminated with high levels of uranium, nitrate, and nitrite. Due to the contaminates in their drinking water, the residents have been forced to rely on bottled water and have even had to fill jugs with water from a local gas station’s outdoor pump. Instead of complying with the law the Defendants, and now the Receiver, have chosen to forego fixing the problem and instead to evict the Proposed Plaintiffs (“Residents”), residents of Wayward Wind.
This is not only a misuse of the Colorado Mobile Home Park Act (“CMHPA”or “the Act”), but it is also inhumane. Not only are these evictions to occur during the holiday season, the residents have little means to move. Many have invested their hard earned savings into purchasing and improving their mobile homes; moreover, they cannot afford to move their homes to another park. Other residents simply do not have the money to pay for deposits at new rentals or to move their personal property. Finally to make matters worse, the Defendants, and now the Receiver, have done nothing to reach out to the residents to assist them. Instead, they have served them with deficient notices, refused to meet or communicate with them directly, and have taken actions to pressure them to vacate sooner than legally required. Of course, what should be expected of the Defendants who for years have cared little about one of the residents’ fundamental needs—clean water. 
RELIEF REQUESTED 

Proposed Plaintiff-Intervenors, residents of Wayward Wind, respectfully move the Court to modify paragraph 26(l) of its Order Appointing Receiver of June 4, 2012, by removing the provision that, “Receiver shall continue the termination of leases and repossession of units at the Morgan Real Property that was commenced by Borrower prior to the date of this Order.” This Paragraph should be removed for anyone of three reasons. First, the Defendants’ notices of eviction to avoid their obligation to comply with federal and state environmental laws amount to a misuse of the Colorado Mobile Home Park Act. Second, the Residents did not receive sufficient not to quite under state law. Finally, the Residents have had great difficulties communicating with management and finding new housing, and thus, this Court should use its equity power to provide the residents more time to remain in their homes. 
Additionally, Residents respectfully move the Court, pursuant to Colo. R. Civ. P.  65(a), to issue a Preliminary Injunction enjoining Defendants, Wayward Wind Mobile Home Park LLC and Michael Honc in his capacity as Receiver of Wayward Wind, its agents, servants, and employees, during the pendency of this action, from continuing the unlawful termination of leases and eviction of the Residents from Wayward Wind. Because Paragraph 26(l) of the Order Appointing the Receiver controls only the Receiver’s action, this additional relief is necessary to prevent any other party to this action from commencing an unlawful detainer action against them without the Court’s permission.
CERTIFICATION 
Undersigned counsel certifies that they discussed this Motion pursuant to Colo. R. Civ. P. 5(a) with counsel representing the existing parties, as well as with counsel for the Receiver appointed by this Court on June 4, 2012, all of who indicated that they oppose the Motion.

ARGUMENT 
A. Plaintiff-Intervenors’ Request Modification Of The Order Appointing Receiver Dated June 4, 2012, To Delete Paragraph 26(l) Until Such Time As The Defendants And/Or Receiver Comply With The Colorado Mobile Home Park Act.
1. The Defendants’ Notices of Eviction To Avoid Their Obligation To Comply With Federal and State Environmental Laws Amount To A Misuse of the Colorado Mobile Home Park Act.

Colorado enacted the Colorado Mobile Home Park Act in recognition of the importance that mobile homes play in meeting Colorado’s affordable housing needs. In the Act, the state legislature declared, among other things that the Act was passed to address the need to protect mobile home owners from eviction with short notice so as to prevent mobile home owners from losing their shelter as well as any equity in their mobile homes.” Colo. Rev. Stat. Ann. § 38-12-201.3. The Act limits the reasons that the owner of a mobile home park can terminate a tenancy. Colo. Rev. Stat. Ann. § 38-12-203. The Act provides that in addition to any other defenses a home-owner may have, it shall be a defense that the landlord's reasons for termination are invalid. Id. § 38-12-203(2). The Act specifies that if the landlord desires to change the use of the mobile home park, the landlord must mail notice to each mobile home owner at least six months prior to the change of use. Id.  

In order to properly notify a homeowner that a tenancy in a mobile home park will be terminated, a landlord must mail a notice to the homeowner that includes all of the following: (1) description of the property, including the name of the landlord or the mobile home park, the mailing address of the property, the location or space number upon which the mobile home is situated, and the county in which the mobile home is situated; (2) the particular time when the tenancy will terminate; (3) the signature of the party giving such notice; and (4) the reason for termination. Id. §38-12-202; Id. 13-40-107. Under the Act, any action to terminate must be commenced through the filing of a court complaint and the tenant must be personally served. Id. § 38-12-202.5 (1)-(2). According to the Act, the landlord shall have the burden of proving that the landlord complied with the relevant notice requirements and that the landlord provided the home owner with a statement of reasons for the termination. Id. § 38-12-203(2).
Courts in other jurisdictions have found that similar mobile home park acts authorizing an eviction for “change of use,” do not permit the landlord or manager to evict tenants if the purpose of the change in use was to sell the park property in order to evade other requirements of the mobile home park statute. Harris v. Martin Regency, Ltd., 576 So.2d 1294, 1298 (Fla. 1991). Thus, even if the landlord of the mobile home park offered facially legitimate reasons for evicting the tenants, the tenants could still void their evictions if the purpose of selling the park was to evade statutory requirements. Id.
Here, Defendants, and now the Receiver, have a duty under the CMHPA to provide clean water for the Residents of Wayward Wind that meet federal and state requirements. See Colo. Rev. Stat. Ann. §38-12-212.3 (West 2012); Id. §38-12-212.3; Id. 38-12-201.5(5). Under the law, all community water systems must have uranium levels at or under 30 (mg/L), nitrate levels at or under 10 MCL (mg/L), and nitrite levels at or under 1 MCL (mg/L). 5 Colo. Code Regs. § § 1003-1:2.6(4) (West 2012); 5 Colo. Code Regs. § 1003-1:2.2 (11)-(13). Further, under the Colorado Primary Drinking Water Regulations, residents must be notified if levels exceed the above thresholds through a direct delivery method. Id. § 1003-1:9.2.3(c)(1)(i) (West 2012). Here, the record is clear that the Defendants for years failed to provide water that meets these standards and took no action to cure the problem. Affidavit of Stefanie Pupkiewicz in Support of Proposed Plaintiff-Intervenors’ Motion To Intervene, ¶ 6 (hereinafter “Pupkiewicz Aff.”). For years the water coming out of their taps has been contaminated by uranium, nitrate, nitrite and other contaminants. Id. At times the Residents have been ordered to boil their water before using it for consumption. Id.at 7. At other times they have been told that boiling the water would render the water more harmful because it would cause the water to evaporate, increasing the concentration of contaminants in the water. Id. Correspondence with state health officials confirms that the Defendants chose to close down the park because of the contaminated water problem. Id.at 10. 
While the water is the greatest of the Plaintiff-Intervenors’ concerns, the Defendants and now Receiver have also allowed the premises to deteriorate. When many of the Plaintiff-Intervenors moved to Wayward Wind, they did so because the park was reasonably maintained and in good condition. Affidavit of Victoria Lopez in Support of Proposed Plaintiff-Intervenors’ Motion To Intervene, ¶ 5 (hereinafter “Lopez Aff.”). The park offered them a place to build a home and raise families. Affidavit of Regina Bates in Support of Proposed Plaintiff-Intervenors’ Motion To Intervene, ¶ 4 (hereinafter “Bates Aff.”). Since then, the roads at Wayward Wind have become so run down and full of potholes that they are hardly useable. Bates Aff. at ¶ 13, 21. When these potholes fill with water or snow they are difficult to see and pose a severe driving hazard. Id. In addition, the common areas, like the pool, have been left unmaintained and are no longer usable by the residents. Despite the dilapidated condition of the property and the lack of clean water, the residents have not seen any reduction in their rents.  
Defendants, and now the Receiver, had the opportunity to comply with the requirements of the CMHPA, and federal and state environmental laws, but they chose not to. Defendants and the Receiver now attempt to rely on the MHPA to evade their duty to upkeep the premises and provide clean water. This is an impermissible use of the Act. Accordingly, at trial, Plaintiff-Intervenors have a strong likelihood of proving that the Defendants and Receiver seek to close Wayward Wind to avoid meeting their obligations to the Residents. 

2. The Residents Have Not Received Sufficient Notice-to-Quit. 

The Colorado Mobile Home Park Act limits the reasons that the owner of a mobile home park can terminate a tenancy.  Colo. Rev. Stat. Ann. § 38-12-203. The Act specifies that if the owner desires to change the use of the mobile home park, the owner must mail notice to each mobile home owner at least six months prior to the change of use.  Id.  
The Residents have not received proper notice that the Defendants, and now the Receiver, intend to change the use of Wayward Wind or that they need to vacate the premises. Affidavit of Amalia Sariñana Valdez in Support of Proposed Plaintiff-Intervenors’ Motion To Intervene, ¶ 13-15(hereinafter “Valdez Aff.”); Lopez Aff. at ¶ 16-18; Bates Aff. at ¶ 22-24. In order to properly notify a homeowner that a tenancy in a mobile home park will be terminated, an owner must mail a notice to the homeowner that includes: (1) description of the property, including the name of the landlord or the mobile home park, the mailing address of the property, the location or space number upon which the mobile home is situated, and the county in which the mobile home is situated; (2) the particular time when the tenancy will terminate; (3) the signature of the party giving such notice; and (4) the reason for termination. Id. §§38-12-202; 13-40-107. The statutory requirements for termination must be strictly complied with or there can be no termination. The burden of proof is on the landlord to show that she or he complied with the relevant notice requirements and provided the homeowner with a statement of reasons for termination. Id. §38-12-203.
The letter sent out by the Defendants and the Receiver was not legally sufficient to serve as notice for multiple reasons: (1) the notice failed to include the location or space of the mobile home; (2) the notice failed to include a legitimate reason for termination; and (3) the notice failed to include any signature. Lopez Aff. at ¶ 16-18; Bates Aff. at ¶ 24. Because of these deficiencies the Residents did not know if the letter was legitimate. Valdez Aff. at ¶ 13-15; Lopez Aff. at ¶ 18; Bates Aff. at ¶ 22-24. Subsequent letters with conflicting information further confused whether or not there was any intention to change the use of the park and terminate the Plaintiff’s leases. Valdez Aff. at ¶ 16; Lopez Aff. at ¶ 19; Bates Aff. at ¶ 25.
Additionally, recent unlawful notices to terminate the Residents’ tenancies have added to the confusion. Valdez Aff. at ¶ 16; Lopez Aff. at ¶ 22; Bates Aff. at ¶ 28. Under the the Act, an action to terminate must be commenced through the filing of a court complaint and the tenant must be personally served.  Colo. Rev. Stat. Ann. § 38-12-202.5 (1)-(2). Recently, many of the Residents have been threatened that they must immediately vacate their mobile homes and leave the premises or they will be locked out of their homes and prevented from taking any of their remaining possessions. Valdez Aff. at ¶ 16; Lopez Aff. at ¶ 22; Bates Aff. at ¶ 28. However, Defendants, and now the Receiver, have failed to follow the termination procedures required by law. Thus, Defendants’ and Receivers’ attempts to immediately evict the Residents from their home, which would deprive them of access to their personal belongings, constitute an illegal action. This illegal action has caused the Residents to fear that they will be kicked out of their homes and their possessions will be taken, with little or no notice. Valdez Aff. at ¶ 26; Lopez Aff. at ¶ 27; Bates Aff. at ¶ 31. This has caused them fear of losing their shelter and equity in their home. Valdez Aff. at ¶ 27; Lopez Aff. at ¶ 28; Bates Aff. at ¶ 32.
3. The Residents Have Had Great Difficulties Communicating With Management and Finding New Housing, And Thus, This Court Should Use Its Equity Power To Provide The Residents More Time To Remain In Their Homes. 
Additionally, the Residents have had difficulties communicating with management, which has changed often. Valdez Aff. at ¶ 24; Bates Aff. at ¶ 15. The frequent change in management and the lack of proper communication has caused many of the Residents confusion over who is in charge, if anyone, and whether or not the park was actually going to close. Lopez Aff. at ¶ 26  When the property was placed in receivership under Defendant, Michael Honc (“Receiver”), he proceeded to hire a management company to manage the park. Pupkiewicz Aff. at ¶ 11. Subsequently, the Management Company stopped managing the Park. Currently, there is no Management Company. Lopez Aff. at ¶ 14; Bates Aff. at ¶ 19.Additionally, the Receiver sent letters to the Residents residing at Wayward Wind, which were perceived as intimidating, demanding that they vacate the premises immediately. Valdez Aff. at ¶ 20; Lopez Aff. at ¶ 22; Bates Aff. at ¶ 22.The Residents have attempted to contact the Defendants and the Receiver to discuss these letters; however, their attempts have received little or no response. Valdez Aff. at ¶ 24. This has caused extreme hardship to Residents who have experienced many problems with trying to move. Valdez Aff. at ¶ 28, 29; Lopez Aff. at ¶ 29; Bates Aff. at ¶ 33.   

In recent days many Residents have been threatened that they must immediately vacate their mobile homes and leave the premises or they will be locked out of their homes and prevented from taking any of their remaining possessions. Valdez Aff. at ¶ 20; Lopez Aff. at ¶ 22; Bates Aff. at ¶ 28. However, the Defendants and the Receiver have failed to follow the termination procedures required by law. Thus, their attempt to immediately evict the Residents from their homes, depriving them of access to their personal belongings, constitutes an illegal action. The problems the Residents have experienced are exacerbated by the fact that many of the Residents are elderly, have young children, or have children with mental illnesses. Valdez Aff. at ¶ 6. The elderly Residents are having extreme difficulties finding housing. For them private housing is out of their financial reach while government housing would require them to be on a six month to one year waitlist. The parents of school aged children fear being left homeless and unable to provide housing for their young children. Valdez Aff. at ¶ 26. The parents of children with a mental illness face many of the same problems. They have also experienced great difficulties in finding adequate housing. The Residents currently live in fear that they will be left homeless. This illegal action has caused the Residents to fear that they will be kicked out of their homes and their possessions will be taken, with little or no notice. Valdez Aff. at ¶ 26; Lopez Aff. at ¶ 27; Bates Aff. at ¶ 31. This has caused them imminent fear of losing their shelter and equity in their home. Valdez Aff. at ¶ 26, 27; Lopez Aff. at ¶ 27, 28; Bates Aff. at ¶ 31, 32.   
Likewise, due to the age of the mobile homes at Wayward Wind, the Residents have had great difficulties selling, moving, or finding a location that will accept their mobile home. Valdez Aff. at ¶ 28, 29; Lopez Aff. at ¶ 29; Bates Aff. at ¶ 33. The situation Residents find themselves in has even led to some being approached by predatory buyers seeking to purchase their mobile homes at far below market value. Furthermore, the high cost of relocating their mobile homes, putting them through inspection, or demolishing them is beyond the financial means of the Residents. Valdez Aff. at ¶ 7; Bates Aff. at ¶ 7. The hardship Residents are experiencing in relocating and or selling their mobile homes on such short notice threatens to leave them without a home and without the resources to obtain new housing. Thus, this Court should use its equity power to provide the residents more time to remain in their homes.
B. In Addition Because Paragraph 26(l) Of The Order Appointing The Receiver Controls Only The Receiver’s Action, The Plaintiff-Intervenors Further Request A Preliminary Injunction Against Any Other Party To This Action From Commencing An Unlawful Detainer Action Against Them Without The Court’s Permission.
1.
The Residents are entitled to a Preliminary Injunction.
Pursuant to Colorado Rule of Civil Procedure 65(a), a Preliminary Injunction may be granted after notice to the adverse party or his attorney if there is: (1) a reasonable probability of success on the merits; (2) a danger of real, immediate and irreparable injury which may be prevented by injunctive relief; (3) lack of plain, speedy and adequate remedy at law; (4) no disservice to the public interest; (5) balance of equities in favor of injunction; and (6) the injunction will preserve the status quo pending a trial on the merits. Tesmer v. Colorado High School Activities Ass’n, 140 P.3d 249, 252 (Colo. App. 2006).
Here, the motion for Preliminary Injunction is proper because all six of the requirements listed above are met.  First, there is a reasonable probability that Residents will succeed on the merits. See supra. The facts demonstrate that Defendants’ notice to quit under the MHPA is inadequate because it fails to meet the statutory requirements. Thus, proper notice must be given before the Residents may be evicted. 
Second, Residents will suffer irreparable injury unless the Preliminary Injunction is granted. Currently, the Residents fear that they will find themselves homeless. Valdez Aff. at ¶ 26, 27; Lopez Aff. at ¶ 27, 28; Bates Aff. at ¶ 31, 32. They have been told that they must immediately evacuate Wayward Wind or risk losing access to their mobile home and personal possessions. Valdez Aff. at ¶ 20; Lopez Aff. at ¶ 22; Bates Aff. at ¶ 28. Due to the limited finances of the Residents, if they were to be evicted from their homes without proper notice and in a short amount of time, they would be unable to find housing in Morgan County. Valdez Aff. at ¶ 7. They would be left homeless. 
Third, there is a lack of plain, speedy and adequate remedy at law. While the Residents could wait for the Plaintiffs or Defendants to file unlawful detainer actions to defend their rights, this option is less efficient then to seek relief in the first instance in this Court. Under Colo. R. Civ. P. 57 and the Uniform Declaratory Judgment Law, Colo. Rev. Stat. Ann. § 13-51-101 et seq. among other things, any person whose rights, status, or other legal relations are affected by a statute may have determined any construction or validity arising under the statute and obtain a declaration of rights, status, or other legal relations thereunder. Plaintiff-Intervenors’ rights under the CMHPA are clearly at issue in this action and can be addressed more quickly then in a future, yet to be filed suit against them.  
Fourth, the granting of this Preliminary Injunction will not be adverse to the public interest. To the contrary, it will further the public interest by protecting the rights of Residents from unlawful and unjust eviction from their homes. 
Fifth, the threatened injury to the Residents outweighs whatever damage the proposed Preliminary Injunction may cause the Defendants. The Residents are at risk of being unlawfully evicted from their homes. Valdez Aff. at ¶ 20, 26; Lopez Aff. at ¶ 22, 27; Bates Aff. at ¶ 28, 31.  The Defendants and the Receiver, on the other hand, would not incur substantial harm by ceasing the unlawful evictions. 
Finally, the Preliminary Injunction will serve to preserve the status quo pending a trial on the merits by preserving the rights of Residents to remain in their homes.  
Furthermore, Residents move for such Preliminary Injunction to require Defendants and the Receiver to cease actions to evict under their unlawful notice to quit. 

2.
The Residents Request That A Nominal Security Be Permitted In Light Of The Facts In This Matter.
Residents should be ordered to provide nominal security, if any, for the Preliminary Injunction. Colorado Rule of Civil Procedure 65(c) states in pertinent part:
(c) Security. No restraining order or Preliminary Injunction shall issue except upon the giving of security by the applicant, in such sum as the court deems proper, for the payment of such costs and damages as may be incurred or suffered by any party who is found to have been wrongfully enjoined or restrained.
A trial court may properly order no bond or a nominal bond where the court finds that the facts of record mean the enjoined party will not suffer any harm based on the Preliminary Injunction if it turns out later that the injunction should not have entered.

In Kaiser v. Market Square Discount Liquors, Inc., the court ruled that an injunction secured by a $1.00 bond was valid, even though the moving party failed to post that nominal bond.  992 P.2d 636, 642-43 (Colo. Ct. App. 1999), cert. denied (2000). The court confirmed that the purpose of a bond is to protect the enjoined party against damages and costs if it is later found that the injunction should not enter. Id. at 643. The court ruled that, where a trial court finds that the enjoined party will not suffer any damages if it is found to have been wrongly enjoined, Rule 65(c) is satisfied by an order requiring the moving party to post a nominal bond.  Id. at 642.  
The Preliminary Injunction Residents seek requires the Defendants and the Receiver to discontinue the unlawful eviction of Residents residing at Wayward Wind. The Defendants and the Receiver have no right to continue with these evictions because they have not followed the statutory requirements under the Colorado Mobile Home Act. This Preliminary Injunction will serve to protect the Residents until a formal hearing is held. The Order does not prevent The Defendants or the Receiver from taking any action they have a right to take. Additionally, because Wayward Wind is set to cease functioning as a mobile home park, ordering the Defendants and the Receiver to discontinue the unlawful evictions will not cause them pecuniary loss from potential rent. It will however protect the interests of the Residents in their homes and force the Defendants and the Receiver to comply with the law. Therefore, the potential damage to the Defendants and the Receiver resulting from this Preliminary Injunction is minimal and the security for the Order should be in a minimal amount. 
Respectfully submitted, this 20th day of November, 2012. 
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